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May  it  please  the  Tribunal: 

'Vlth  the  ]'erjii’.«slon  of  the  Tribunal,  we  propose  to  disousa 
the  Low  of  the  Charter  with  a  view  to  refuting  aeriatim  the 
interpretations  placed  upon  it  by  the  Chief  of  Couns’elTin  his 
Opening  Statement.  As  far  os  possible  we  shall  follow  the  order 
in  which  the  Chief  of  Counsel  developed  the  thesis  of  the 
Proaeoutlon,  and  divide  our  discussion  into  the  following  eight 
sections*  — 

1.  The  Potsdam  Deolerotion  and  the  Law  of  the  Charter 

«  ^  • 

2.  Consi Irucy 

3.  War  of  Aggression 

I  4*  War  in  violation  of  Treaties,  etc, 

I  5«  Murder 

'  6,  ‘"Conventional”  V/ar  Crimes  _ 

•  ^  ^ 

•  ^  * 

7»  Personal  Responsibility  ^ 

i  ^ 

8.  The  nature  and  purpose  of  thoTiww  doctrine  of 
interneM-onaX -l«w__pi‘<>po9ed  by  the  Prosecution 
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1 •  The  Potsdam  Declaration  end  the  Law  of  the  Charter 

The  judgment  at  the  Nureiuoe.g  Trials  states  concerning  the 
law  of  the  Charter  as  follows; 

"The  making  of  the  Charter  was  the  exercist?  of  the  sovereign 
legislative  pov^ei*  by  the  countries  to  which  the  German  Reich 
unconditionally  surrendered;  and  .he  undoubted  right  of  these 
countries  to  legislate  for  the  occapied  territories  has  been 
recognized  by  the  civilized  world. 

The  German  Government  ceasad  to  exist  on  May,  1945 »  through 
conquest  by  the  Allies  or  by  .vhat  is  commonly  ijiown  ns 
deballatio  in  the  language  of  the  law  of  nations.  The  Allied 
I^owers  can,*  therefore,  exorcise  rij;hts  of  sovereignty  in  the 
territories  of  which  they  have  complete  control.  They  can  govern 
the  country  in  whatever  way  they  please.  They  con,  if  they  like, 
behave  as  an  absolute  monarch  IrJ.s  Louis  XXV.  They  can,  if  they 
are  so  minded,  set  un  a  Tribunal  to  punish  those  persons  they 
disfavor  by  laying  down  an  ex  jgost  facto  lew,  the  rule  of 
abstention  from  such  legislaTion^^slChg  a  principle  of  justice  not 
absolutely  binding  on  their  sove-f.v^n  authority.  Or  perhaps  they 
may  go  further  and  dispose  of  tbt.ju  by  executive  action  without 
any  trial  at  all.  At  least  such  an  exercise  would  not  contravene 
the  tenets  of  the  law  of  nations.  It  was,  therefore;  "not  strictly 
necessary  for  the  Tribunal  to  consider  whether  or  not  the  planning, 
preparation  or  initiation  of  an  aggressive  war  was  on  international 
crime  involving  personal  responsj bility  before  the  conclusion  of 
the  London  Agreement."  The  dis-'jssion  of  international  law  in 
the  Nuremberg  decision  is,  thorelo/e,  a  sort  of  c_bitei;_  dijjta,  a 
display  of  learning,  which  was  not  strictly  nooosaary”foirTEe 
judgment  Itself.  That,  at  least;  is  the  doctrine  on  which  the 
Nuremberg  decision  is  based.  Vfe  b*  g  to  draw  the  actentlon  of 
the  Honorable  Tribunal  to  the  ui'do  •.btsd  fact  that  the  legal  rela¬ 
tion  between  the  Governmont  of  n  and  the  Allied  Governmonts 
is  altogether  on  a  different  f''0'  .ig  fro.m  that  cubsirting  as 
betvjeen  Germany  and  the  Allias 

The  powers  of  the  Allied  Go  'ernmeii^s  and  the  powers  of 
General  MacArthur,  os  the  Supreni'-;  '.'ocmaiider  appointed  by  the  Allied 
Powers  and  authorized  to  tak*  su'h  steps  lb  he  deems  p.poper  to 
effectuate  the  terms  of  the  Ins ti  client  of  Survendor,  are  indeed 
comprehensive.  Yet  those  powers  are  not  unliiOited.  General 
Macj»rbhur  is  invested  with  the  supreme  power  only  in  so  far  as  its 
exercise  is  deemed  proper  and  necessary  for  the  effectuation  of 
the  terms  of  the  Instrument.  The  Allies  as  represented  by  our 
admired  or  may  we  say  beloved  Gmeral  ere  not,  therefore,  in  a 
position  similar  to  that  of  Louis  .XIV,  but  one  resembling  that  of 
modern  constitutional  monarchs  like  V^illlam  and  Mary. 
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This  baslo  legal  distinction  betvkeon  the  position  of 
Germany  and  that  of  Japan  Is,  of  course,  due  to  the  circumstances 
in  which  the  armistice  was  concluded.  Unlike  Germany,  Japan  was 
rr.t  at  the  time  of  its  surrenlor  overrun  by  the  Allied  forces. 

The  Japanese  mulr-land  \\as  still  unoccupied  and  Japan  was  then  in 
a  position  to  offer  armed  resistance  for  some  time  to  come, 
necessarily  involving;  losses  to  the  Allied  forces.  The  Japanese 
Government  consented  in  such  circumstanoeo  to  accept  the  peace 
offer  of  the  Allies,  the  •'terms'*  of  which  are  laid  down  in  the 
Potsdam  Declaration,  The  Instrument  of  Surrender  itself  contains 
by  reference  the  terms  of  that  Declaration.  That  document  states: 
••V/e  hereby  undertake  for  the  Emperor,  the  Japanese  Government  and 
their  successors  to  carry  out  the  provisions  of  the  Potsdam 
Declaration  in  good  faith,  and  to  Issue  whatever  orders  and  take 
whatever  action  -s  may  be  required  by  the  Supr -*!«**■' Commander  for 
the  purpose  of  »  ivim*.  effect  to  that  Declaration.** 

••The  authority  of  the  Emperor  and  the  Japanese  Government 
to  rule  the  State  shall  be  subject  to  the  Supremo .Commander  for 
the  Allied  Powers  who  will  tak-j  such  stops  os  ho  dooms  proper  to 
offootuoto  those  t3rm8~*of  surrender. •• 

If  Japan’s  obligations  to  the  Allied  Pov^ers  are  not  un¬ 
limited  but  confined  to  the  terms  of  the  Potsdam  Declaration,  it 
naturally  follows  that  unlike  the  situation  in  Germany,  there  are 
certain  limits  to  the  demands  which  the  Allied  Governments  can 
make  of  her.  Japan  has  a  right  to  demand  that  those  limits  shall 
not  be  overridden.  If  so,  there  are  corresponding  duties  involved 
which  the  Allied  Powers  too  must  observe.  For  no  legal  relation 
can  be  unilateral,  /.nd  the  criteria  for  those  reciprocal  rights 
and  obligations  are  set  forth  in  the  terms  of  the  Potsdam  Declara¬ 
tion, 


The  jurldicial  basis  on  which  these  trials  in  the  Inter¬ 
national  Military  Trlbuiiel  for  the  For  East  are  conducted  lies 
in  that  term  of  the  Potsdam  Declaration  which  says  V.  .  .stern 
Justice  shall  bo  meted  out  to  all  v.ar  crliulnals,  including  those 
who  have  visited  cruelties  upon  our  prisoners  of  war,*' 

A.  *”7ar  Crimes*’ 

Now,  we  respectfully  request  the  Honorable  Tribunal  to 
consider  the  interpretation  of  the  term,  ’’war  criminals"  in  the 
above  passage  not  at  this  strge  of  the  proceedings  from  the  angle 
of  jurisdiction  but  from  another  angle,  namely,  that  pyoeented 
by  the  Law  of  the  Charter, 

1.  "v;ar  Crimes’-  and  "war  criminals"  are  well-established 
terras  cf  art  in  the  law  of  nations.  War  crlmvsi^i^Oftf^/Ul^gjQoois  .org/doc/3da9aa/ 
Opponhoim,  are  such  hostile  or  other  acts  of  soldiers  or  otnor 
individuals  as  may  be  punishable  by  the  enemy  on  capture  of  the 
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offenders.  Here  war  crime  la  iic"  viced  in  the  moral  sense  of  the 
term  but  only  in  a  technical  lept.1  sense.  It  comprises  violations 
of  certain  recognized  rules  regeidlng  warfare  committed  by  members 
of  the  armed  forces  and  other  per&oiis  Including  the  ill-treatment 
of  prisoners  of  war,  all  hostllitaas  in  arms  committed  by  indi¬ 
viduals  who  are  not  members  of  the  armed  forces,  espionage  and  war 
treason,  and  marauding  acts.,  V/ar  crimes  are  acts  committed  during 
the  war,  especially  in  the  field  of  operations,  and  usually  dealt 
with  summarily  by  a  military  oouj t  Minor  divergence  of  Juilstic 
opinion  may  exist  regarding  catogovies  to  be  comprised  in  the 
term  ”war  crimes'*.  They  do  not  certainly  comprise  any  acts 
committed  prior  to  the  outbreak  of  s  war,  thougi  they  may  be  con¬ 
nected  historically  with  o  war.  A'^ion  this  technical  term  appears 
in  diplomatic  correspondonoo,  it  m-.ist,  unless  the  oontrery  be 
shown,  bo  construed  in  tne  technacvii  sense,  according  to  the  well- 
known  canon  of  legal  Interprstat  ;>.o. . 

2.  This  construction  is  f-.  ether  Justified  by  the  ensuing 
phrase,  "including  these  who  ha«e  visited  cruelties  upon  our 
prisoners  of. war  "  The  maltreaiirenG  of  prisoners  of  war  is  but  a 
typo  of  the  "war  crimes"  in  the  tvshJijcal  sense  of  the  term. 

That  thio;  the  ordinary  i:6  accepted  meaning  of  ''•war  crimes" 
is  the  meaning  Intended  by  the  I-c-tsdam  Declaration,  is  cupported 
by  the  fact  that  when  that  instruir-.snt  means  to  include  such  a 
special  category  of  those  crimes  os  the  treatment  (possibly  also 
by  clvlllansT  of  prisoners  of  war,  it  carefully  says  so,  and 
specifies  them  as  within  its  scope.  If  it  v.c.s  really  intended 
that  the  term  be  used  as  oompiio^ng  the  so-callud  “crimes  against 
peace"  and  "crimes  against  humanity-',  that  fact,  not  the  mal¬ 
treatment  of  prisoners  of  war,  v.c  uid  have  been  ps.rcicularized  in 
the  qualifying  phrase, 

3.  This  construction  is  f’vrther  Justified  in  the  light 
of  the  so-called  "Warnings'*  addicsaed  to  Axis  nations  by  iillied 
governments  and  their  leading  siv.  r.'isnen. 

A  careful  study  of  the  dt.  cl  orations  and  statenents  raade  by 
various  governments  or  thoir  le  .’era  would  revocl  thr.t  whon  they 
speak  of  crimes  alleged  to  ha-^^e  teen  ociomittod  by  the  Axis  nations 
they  are  speaking  with  roferencf  to  cots  conn: tied  during  the 
progress  of  war,  such  as  atrocitie<  to  tho  civilian  population  in 
the  occupied  areas  and  the  maltifstmont  of  jirisonera  of  war.  None 
of  them,  so  far  as  wo  are  awaro,  i  ;;f erh  to  tho  co- called  crimes 
against  peace.  Even  the  reforonce  in  the  Moscov;  Dooloratinn  of 
Nnvomber 1, 1943,  to  "major  crimira^s  whoso  orimos  have  no  goo- 
graphio  loootlon"  is  Judged  by  :  context  to  rofer  tho  former 

not  to  tho  lottor, 
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This  evidence  is  oorroboixtad  by  a  statement  made  by 
Professor  Sheldon  Oluook  of  the  Harvard  Law  School  in  his  article 
on  ’*The  Nuremberg  Trial  and  i.ggiei.iiive  War.”  (59  Harvard  Law 
Review  397,  April,  1946) «  Fe  sayc: 

"Judging  from  available  iv.'.blished  data,  this  idea  of 
including  the  launching  of  an  b/->iressive  war  —  a  ’crime  against 
peace’  —  among  the  offences  I  or  which  the  Axis  Powers  were  to  be 
held  liable  had  its  origin,  so  far  as  American  policy  is  ooncernod, 
in  a  report  to  the  President  made  ,in  June  7,  1945 »  by  the  i^meriocn 
Chief  of  Counsel  for  the  prosecution  of  mnjor  war  criminals. 

Justice  Robert  Jackson  there  said- 

’It  is  high  time  that  we  on  the  Judicial  principle 
that  aggressive  war-making  is  ill; ^al  and  criminal.’" 

In  a  note  on  the  same  page  Professor  Glueok  confesses; 

"During  the  preparation  ..1  the  author’s  beck,  'War 
Criminals;  Their  Prosecution  ar.c  j'unishmont  (1944)'  he  was  not  at 
all  certoln  that  the  acts  of  laurc-iing  and  coiducting  an 
aggressive  war  could  be  rogardoc  as  international  crlcujs.  He 
finally  decided  against  such  a  virv,  largely  on  the  basis  of  a 
strict  interpretation  of  the  Troaby  for  tho  Renunciation  of  War 
(Briand-Kollogg  Pact)  signed  in  j’aris  in  1928.  Ho  was  influenced, 
also,  by  tho  practical  question  rf  policy.  Since  liability  of 
the  loading  Nazi  malefactors  under  familiar  principles  of  the  laws 
and  customs  of  'war  and  the  Hague  and  Geneva  Conventions  was  clear, 
it  seemed  to  be  an  unnecessary  aud  dangerous  complication  to 
resort  to  prosecution  for  the  'ciirae’  of  aggressive  wai ,  involving 
a  doctrine  open  to  debate  and  one  which  might  require  long  and 
historical  Inquiries  not  suited  to  judicial  prooe«ding3  " 


In  "The  Backstage  at  Nurt-u 
(Saturday  TCvoning  Post  OverseoL  j 
are  told  that  Justice  Jackson  a  :• 
the  part  of  Allied  ropresontailve 
negotiations,  and  that' it  was  mo 
agreed  upon  the  policy  embodied 
decision  was  made  with  referencf 
may  be  presumed  that  it  v^as  at  l 
ments  agreed  to  adopt  the  same  pi 


.lorg"  by  Ernest  D.  Hauser 
•d  it  ion  for  February,  1946)  wo 
tc /ul  idea  mot  with  opposition  on 
•s  in  tho  six  WHoks’  London 
until  August  C  that  they  finolly 
.r  the  London  ..greemant.  The 
to  the  criels  nt  Nuremberg  and  it 
Zutor  date  taut  the  allied  govern- 
ilioy  at  the  triaJ.s  in  Tokyo, 


The  Potsdam  Declaration  v/i.s  emitted  on  July  26,  1945. 
Professor  Glueck  in  i-morico  in  was  doeply  concerned  whether 

his  anxiety  to  punish  tho  cuikero  of  aggressive  war  could  legitimate¬ 
ly  be  satisfied  by  such  an  extension  of  tho  well-known  words, 
end  Justice  Jackson  was  representing  that  extension  us  a  novelty 
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in  1945*  clliod  policy  for  tho  oxtonoion  of  tho  torn  v/cSf  cftor  prolon<iod 
noijotir.tions,  dbcidod  upon  ca  loto  ra  .'n  ikUtjust  8|  1945t  in  London*  How  oc.n  auch 
cu  oxtonsicn  bo  r.cd  i  ito  tho  Potodfm  Doclc-rc.tion  of  July  26,  1945? 

4*  If  Iho  unimpor.chrbla  ovidonco  cdduood  still  loovos  cnj-  she  do  of  d  ubt 
end  tho  Honornblo  Tribunal  dooms  tho  torm  embiguoua  end  ouscoptlblo  of  t\7o 
moeninija,  we  bog  ti  drew  tho  attention  ''f  tho  Tribunal  to  that  wsll-kno\Tn  rulo 
of  intorprotetion;  t.  d.  cument  which  is  ambiguous  must  bo  construed  ejeinst  tho 
party  lAio  medo  it*  ^^erbe  fortius  accipiuntur  contro  nreferontom*  To  also  beg 
to  call  the  attention  cf  the  Tribunal  to  another  aquollj'  well-lcnown  canon  of 
legal  interpretation*  The  expression  cf  one  thing  is  the  exclusion  of  another* 
axcrossio  uniuo  est  oxclusio  alteriua, 

B«  "Justico* 

Tho  Potsdam  Declaration  sjys,  "stern  justice  shall  bo  meted  out*"  It  is 
"Justice" I  however  stern  ond  unmitigated  by  mercy*  thot  is  to  be  meted  out* 

Justice  moons  in  civilized  communities  justice  according  to  law* 

It  means  thot  justice  is  to  be  administered  by  estobllshod  legol  rules  ond 
principles!  not  ocoording  to  tho  sense  of  right  and  justice  or  the  political 
predilections  of  the  judge*  however  good  or  wise  he  may  be* 

The  fact  tht  t  tho  present  Tribunal  is  composed  not  of  military  men  but  of 
vary  eminent  jurists  fr.;m  onong  the  illliod  nations  attests  to  the  fact  that  tlio 
lllled  nations  themselves  Intend  t>  administer  this  "justice”  according  to  luw* 

In  tho  uJninistraticn  cf  criminal  justice  ospociclly*  tho  v/isdom  of  the 
canon  that  justice  ought  tj  be  uiministorod  in  conformity  with  established  rules 
has  long  been  tested  by  pest  experience,  political  end  other./iso*  Tho  history  cf 
tho  Star  Chamber  in  England  oraply  shows  that  tho  machinery  of  criminal  law  is 
liable  to  bo  utilized  by  the  pev/ers  tht  t  bo  for  suppressing  antagonistic  political 
groups  or  persons.  Hie  rulo  against  £2£  po^t  focto  low  has  boon  accepted  by  oil 
civilized  nations  os  c  canon  of  criminal  justice*  imd  this  conen  must  especially 
bo  respactod-in  a  case  involving  political  offences. 

Tho  omnipotent  English  Parliciaont  hos  since  l680  never  resorted  to  ox  post 
facto  legislation  t^  punish  political  offenders.  ^  post  facto  lows,  state  or 
fodorol,  "Xiro  boimod  by  tho  Constitution  of  the  United  States.  i*nd  it  seems 
Viot  retrcoctive  laws  relative  to  political  offences  ha vo  b eon  e xtromely  roro  in 
tho  ^^ule  hiat->ry  of  ijaorican  1  e^jislct^on.  It  is  true  thr  t  there  v/oro  such 
attjmpts  after  tho  Civil  lor  and  two  ct  ses  ,/ero  brought  to 
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tho  Supreme  Court  nr  the  United  States  involving  laws,  state  and 
federal,  penalizing:  those  persons  who  had  rendered  assistance  to 
tho  Confederacy.  It  is,  howo^'or,  the  permanent  glory  of  that 
Tribunal,  that  in  cho  mid&t  of  intense  popular  passions  it 
doclarod,  through  Justice  Field,  that  both  laws  wore  unconstitu¬ 
tional  and  void.  A  Report  on  Essential  Human  Rights,  received 
by  tho  American  Law  Institute,  February  2U,  1944,  says  in 
Article  9:  ”No  one  shall  bo  convicted  of  crime  except  for  viola¬ 
tion  (<f  law  in  effect  at  the  time  of  the  com.T.i3slon  of  the  act 
charged  us  an  offence  nor  be  subjected  to  a  penalty  greater  than 
that  applicable  at  the  tii.e  of  the  cou mission  of  tho  offence.” 

And  it  is  said  that  this  principle  is  in  substance  comprla«d  in 
the  constitutions  of  thirty  o')untries.  Indeed,  whether  constitu¬ 
tionally  guaranteed  or  not,  nulla  poena  sine  lege  constitutes  one 
of  the  basic  principles  of  orimlnai  justice  in  civil  law  countries. 

It  is  true  that  in  Nazi  Germany  the  principle  was  .-.orcilessly 
destroyed  by  an  act  of  J'lne  28,  1935,  authorizing  Judges  to  decide 
COSOS  according  to  the  ’’sound  populr.r  feeling.”  Tho  Permanent 
Court  of  International  Justice  doclarod  in  an  advisory  opinion  of 
December  4,  1935,  that  tho  application  of  this  Hitlerite  legisla¬ 
tion  to  Danzig  was  In  violation  of  the  requirement  that  the  govern- 
Lont  of  the  city  bo  by  rule  of  low  (Rechtsstaat ) .  The  Gormans,  as 
is  well  known,  authorized  tho  beheading  of  Van  der  Lubbe  for 
burning  the  Reichstag,  when  the  penalty  for  arson  at  the  time  of 
the  fire  was  a  term  of  imprisonment  only.  And  this  shocked  the 
juridicial  conscience  of  the  whole  world,  including  that  of  tho 
Far  Eastern  islanders.  It  is  the  glory  of  the  Siamese 
Judiciary,  if  the  report  la  true,  that  on  March  24,  1946,  it  re¬ 
leased  Marshal  Pibul  and  eleven  major  "war-criminals”  who  had 
collaborated  with  Japan  during  this  war,  on  the  ground  that  a  now 
law  punishing  war  criminals  is  ox  post  facto  and  cannot  be  applied 
retroactively.  Tho  sentiment  tTiiat  punishment  by  ex  post  facto 
legislation  is  sheer  lynching  in  the  guise  of  Jus^Tce  is  not  a 
product  of  tho  era  of  tho  Enlightmont  in  Europe,  but  represents 
the  universal  conception  of  Justice,  ancient  and  modern,  East  and 
West,  though  tho  principle  was  frequently  violated  by  despots 
from  Nero  to  Hitler. 

It  CLT  contention  that  crjmlnnl  conspiracy,  the  so-called 
crimes  against  peace  and  crimes  cgaxnst  humanity  (apart  from  cases 
which  form  pi.rt  of  the  "war  crimes”)  were  crimes  unknown  to  the 
law  of  nations.  Aixd  if  that  has  ever  become  low  binding  on  nations 
during  the  war.  It  was  not  law  rt  tho  time  of  the  commission  of 
the  alleged  acts,  and  it  is  clearly  ex  post  facto  regarded  as 
unjust  both  in  the  East  and  the  West.  To  apply  such  law  to  the 
accused  at  the  bar  is  not  civilized  Justice,  not  "Justice”  as 
envisaged  in  tho  Potsdam  Declaration. 

PURL:  http://www.legal-tools.org/doc/3da9aa/ 


-6 


f  I  f  I  II 
II  I ll  1 


I  I  I  I  I  I  I  I 

I  I  II  II  l~  I 


'l  I  ~l  I  ~ 

j  I 


Dofonse  Doo.  514 

In  view  of  the  natural  interpretation  of  the  term  "war 
crimes”  on  one  hand  and  in  view  of  the  universal  concepts  of 
civilized  justice  on  the  other,  it  is  our  contention  that  that  part 
of  the  Charter  providing  for  ’’conspiracy”, "Crimes  against  Peace”, 
and  ’’Crimes  against  Humunity”  insofar  as  they  are  not  comprised 
in  the  "Viur  crimes”,  are  not  the  low  for  this  Tribunal,  Just  ts 
that  port  of  on  act  of  ivnerican  Congress  in  contravention  of  the 
Constitution  of  the  United  States  and  that  portion  of  an  order- 
in-council  which  goes  beyond  the  authority  delegated  by  a  Britlcb 
Act  of  Parliament  is  null  and  void,  so  that  part  of  the  Charter 
which  is  against  the  fundamental  document  —  the  Potsdam  Declara¬ 
tion,  the  terms  of  which  have  also  been  incorporated  in  the 
Instrument  of  Surrender  —  must  be  declared  void.  It  is  a  general 
principle  of  law  that  the  obligations  xidertaken  by  one  party  can 
not  arbitrarily  be  increased  by  the  other  party  or  parties, 
strict  observance  by  both  parties  of  a  solemn  international  pledge 
is  the  sine  qua  non  for  good  faith  and  amity  among  nations. 


II  Conspiracy 

The  Chief  of  Counsol  does  not  state  in  so  many  words,  that 
tho  doctrine  of  conspiracy  as  a  crime  is  an  institute  of  the  law 
of  nations.  But  ho  assumes  it,  for  ho  states,  "this  section  of 
tho  Charter  creates  no  now  law.”  (p,8)  ..nd  by  ’’law”  tho  Chief 
of  Counsol  means  the  law  of  nations.  In  this  particular  case, 
however,  the  Chief  of  Counsel  does  not  as  in  the  case  of 
aggressive  war  cite  any  assembly  participated  in  by  large  groups 
of  nations  which  recognized  conspiracy  as  on  international  crime. 

He  does  not  cite  any  treaty,  declaration,  or  resolution  by  which 
it  was  designated  as  a  criminal  act.  Instead  he  merely  cites  the 
opinion  of  the  U.S.  Court  of  Appeals  in  Mario  v.  the  United  States 
and  says; 

’’This  offence  is  known  to  and  well  recognized  by  most 
civilized  nations,  and  the  gist  of  it  is  so  similar  in  all  countriet 
that  the  definition  of  it  by  a  Federal  Court  of  the  United  States 
may  well  be  accepted  as  an  adequate  conception  of  this  offence,” 

This  is  astonishing!  Does  not  every  comparative  jurist 
know  that  the  doctrine  of  criminal  conspiracy  is  a  peculiar  product 
of  English  legal  history?  It  ia  a  theory  of  criminal  jurispru¬ 
dence  unknown  wo  believe  in  other  legal  systems  and  certainly  not 
known  to  all  —  us  it  must  be  to  be  internationally  valid, 

Gaya  Professor  Francis  B.  Sayre;  ”It  is  a  doctrine  as  anomalous 
and  provincial  as  it  is  unhappy  in  its  results.  It  is  unknown  to 
the  Roman  law;  it  is  not  found  in  mrxiorn  continental  codes;  few 
continental  lawyers  evor  heard  of  it.”  Unlike  what  is  observed 

PURL:  http://www.legal-tools.org/doc/3da9aa/ 


-  7  - 


it  lit 


/  ~M  M  »  I  J  (>  f  t 

<  /  «  M  M  ”  i  1  I  I 


Defoliso  Doo,  514 

In  the  instances  of  parllamontery  eovernmont ,  the  rule  of  law,  the 
criminal  Jury,  hahoas  ooryus  or  the  trust,  civilians  do  not 
entertain  any  hTelTrogardTor  this  particular  Anglo-Saxon  insti¬ 
tute*  Sspeoially  that  part  of  the  doctrine  which  is  stated  on 
p.  13  is  palpably  unfair  and  shocking  to  Juridical  conscience* 

"All  of  the  cc'iispirators  need  not  Join  • - 

of  an  overt  act,  f-^r  if'^ne  of  the  C'^nsplratore  commits  an  overt 
act,  it  becomes  the  act  of  ell  the  o^.ne^^ " 

Civilians  will  have  to  confess  that  this  is  going  back  to 
the  collective  responsibility  wliloh  provalled  in  the  tribal  age 
of  mankind.  It  is  all  the  raorw  roxrehensi tie  as  it  is  designed 
to  extend  to  all  crif^e.?  egainat  peace,  all  war  crimes  and  all 
crimes  against  ..urut'.nxty*  For  this  means  that  once  a  war  is 
declared  to  be  eggresslve  or  in  breach  of  International  law  or 
treaties,  any  person  who  rendered  war  service  to  his  own  country 
whatever  his  motives,  is  held  responsible  for  murder  and  other 
horrible  crimes  comitted  by  others,  even  if  he  is  totally 
unaware  when,  whore,  and  by  whom  those  crimus  were  committed* 

The  civilians  are  frankly  told  by  their  Anglo-Saxon 
confreres  that  the  doctrine  of  conspiracy  is  a  convenient  legal 
weapon  for  prosecutors  and  Judges  bent  on  punishing  groups  dis¬ 
favored  by  the  powers  that  be.  They  might  also  be  told  that  it 
wa<A  used  in  England  with  effect  to  punish  members  of  the  trade 
unions  —  a ‘social  group  highly  unpleasant  to  the  dominant  class 
in  the  eighteenth  century  as  we  read  in  Adam  Smith’s  "ii/eolth  of 
Nations"  t.nd'  ulso  in  the  nineteenth  century*  as  Is  jointed  put?by- 
Sidney.  Webb’s  ^"History -of  Trade  Unionism"*  And  they  i*J,ght‘ 
further'.bo  told  that  enliglitened  Judges  aiid  Jupists'ih' the  English 
speak Ing  'oount’ries^do.  not  look  upon  this  particular  doctrine  as 
art  ornament  worthy ‘of '  lending  lustre  'to  the  'ooiinort  law*  '*  •  •  • 

.  .  iiid  *not  .i^ofosspr  Francis  B,  Sayre  of ‘the  ,Karvafcl  Law'.’ 

Schobl .dftpr  ftjakin^  a  ptreful  study  of  the' subject  say; 

".Under  such  a  principle  every  one  who  acts  in  cooperation 
with.. one'  another  Liay  30^.0  day  find  his  libojpty -dependent  upon  %he 
innate  prejudices  or  social  bias  of  .fn  unknov^,_ Judge*  It  is  the 
very  antithesis  of  .Justice  according  to  law^ ■ 

’^A.dO'otrihe  .so  vAguo'^ln  it's  outiines  and' uncorttln  in  .its 
furidvdieiitoi.  nctur.e  cs  Opngpircoy '.lends  no  strength- or  (jjiojy,  to,.. 

Isw,  it.'ls -G‘'vorit:-blG,quick3.'ud  of  shifting  .opinion  rhd  111-. 

considered  .thought."  ^  rit  is  a  doctrine  which,  has 'pro v'ed  itself 

the  evil  genius  of  our, "law  wherever  .'it  has"  touched  it.'  -ISfiay.the 

time  not  "be  long  delayed  Ih  co.,iin£‘ when  it  will  be  nothing  more 

then  e  shadow.^,  stalking  .through  past  cases*’!  PURL;  ht4;p;//wwwJegal-tools.org/doc/3da9aa/ 
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V/tiat  would  eminent  lawyers  like  the  late  Lord  Russell  of 
Killowen  In  England  and  the  late  Justice  Oliver  V/endell  Holaes,  Jr., 
in  Tiuerioa  say  to  a  proposal  to  iaport  this  oppressive  doctrine 
into  the  international  arena? 

Especially  stran^je  to  civilians  is  the  Chief  of  Counsel's 
application  vf  the  d*-  otrine  in  the  forn  of  wlist  he  terias 
•'Progressive  conspiracy".  Unlike  the  case  of  the  Third  Reich  he 
cannot,  of  course,  pr-  vo  that  the  accused  were  a  "united  band  v^ho 
were  in  agreeaent  with  ne  ano  ther’*  end  adaits  that  "there  appear 
t‘*  have  been  sharp  differences  of’ r.pini  *n  between  thea  and 
fierce  rivalries".  Novcrthvjless,  the  Chief  .  f  C  'unsol,  like  a 
true  prosoout'r,  ondoovrrs  to  road,  if  n'"t  sir;,  ns  in  every  stone, 
a  conspiracy,  a  constructive  conspiracy  into  overy  progressive 
turn  of  events  in  a  nation's  international  career,  in  a  world 
in  which  national  arr.*a:ient3,  use  of  ar...ed  force  for  safeguarding 
national  interests  and  the  institution  of  war  are  not  yet  relics 
of  bygone  days.  If  his  logic  is  correct,  you  could  equally  read 
"progressive  conspiracies"  in  the  expansion  of  England,  Franco 
and  Holland,  tho  growth  of  the  Russian  E:..piro,  and  tho  gradual 
expansion  of  the  original  thirteen  A..*jrican  states  into  tho  groat 
.Viorican  Republic,  for  which  their  foro.iost  statosi’.ion  and  v;urriors 
..ust  bo  held  cri.iintlly  responsible, 

Tho  judguent  at  Nure.*berg  hesitates  to  soy  that  any  and 
every  significant  participation  in  the  affairs  of  the  Nazi  Party 
or  governiient  is  evidence  of  a  conspiracy  that  is  in  itself 
cri:ilnal.  It  soys  tliet  "conspiracy  nust  be  clearly  outlined  in 
its  crii.inal  purpose.  It  :.AU0t  not  be  too  far  re.^*oved  froa  the 
tlae  of  decision  and  of  action."  This  has  certainly  disariied  the 
doctrines  of  conspiracy  of  those  i.ost  oppressive  features  which, 
convenient  as  they  are  for  on*..eshing  the  innocent,  shock 
Juridical  conscience  But  the  judguent  did  not  reject  the  doctrine 
itself.  It  should  be  roue. .here d..  however,  that  the  low  of  tho 
Charter  was  regarded,  like  on  En^^jlish  act  of  parliauont,  os 
absolutely  binding  on  the  J’ribunal  in  Europe,  while  here  tho  Chorter 
is  like  on  /•r.'.orlcon  f  ct  otf^ogislaturo,  subject  to  the  Higher  Law, 
viz.  the  express  terus  solei.jily  laid  down  in  the  Potsdan  Declara¬ 
tion. 

And  it  our  contention  that  even  in  the  attenuated  for*!  of 
the  Nuremberg  decision  as  applied  to  the  '•Cri.ies  against  Peace", 
it  was  not  an  institute  of  the  law  of  nations  at  tho  tiue  the 
alleged  "cricies"  wore  cou.itted,  that  no  international  lawyer  ever 
droa...ed  of  it  until  perhaps  June,  1945. 
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in  War  of  A.7*q*ftaBion 

Hie  Chief  of  Counael  next  deal#  with  *War  of  Agression**  He  aakei  "le  this 
a  crime  ur.der  international  law  and  haa  it  t)een  ao  underatood  during  all  the  time 
referred  to  ip  the  Ihdiotment?*  He  elaima  4t  ia  end  endeavora  to  eatabliah  two 
thlngai  "firat  that  there  ia  international  law  on  the  8ubJeot»  and  aecond  that  it 
ia  a  crime  under  that  law". 

He  firat  eitea  general  ^Ipteaenta  on  the  growth  of  international  law  by  cuatc 
made  by  auch  reapectable  euthoritiaa  aa  Juatioe  Cardozot  Lord  Wright*  3lr  Frederic 
?ollookt  the  Judicial  Couaittie  of  ^e  ?rii^  Council*  the  statute  of  the  Permanent 
Court  of  International  Juatioe  and  me  de^jipion  of  the  Lixad  Claima  CouAiBaioUt 
United  Statea  and  Gertnany*  The  viewa  thMQ^  expounded  on  thia  head  of  cuatotii  are* 
of  eourae*  ffjf  t^e  moat  part  commonplacea  r^ell-known  to  every  atudent  of  inter* 
nationaX  law. 

Then  the  Chief  of  Counael  oonoludeai 

"Having  ahown  .*..  that  \^en  many  civilized  natlona  have  acted  on  a  matter 
of  general  w elf are  it  becomea  recognized  ea  a  principle  of  international  lew*  we 
shall  now  ahow  that  the  question  of  aggressive  \7ar  has  been  considered  by  ao  mony 
nations  end  deliberately  outlawed  by  t‘  era  that  their  unanimous  verdict  rises  to  the 
dignity  of  a  general  principle  of  law." 

By  cit^Bg  the  reapectable  authorities  mentioned  above*  the  Chief  of  Counsel 
tiay  have  shown  that  as  a  historical  process  (v^ncarted  action  of  many  civilized 
natlona  tends  to  the  establishment  of  a  principle  of  international  law*  and  that 
international  tribunals  r ecogniza  certain  sources  of  the  lav  of  nations*  among  whio 
Intamatifinal  custom  is  comprisod.  But  ho  has.  not  shown  end  cannot  show  any  juri* 
Ileal  principle  that  the  concerted  action  of  men}'  civilized  nations  on  a  matter  of 
jenoral  welfare  ipso  facto  aatabliahoa  a  gonoral  principle  of  International  law. 
rhe  euthoritiaa  ho  eitea  do  not  propose  to  lay  down  that  sort  of  dootrine*  Taku* 
Tor  ezauplo*  the  famous  Declaration  of  Peri#. 

"Sbrivatjering  is  and  remains  abolished"  formed  part  of  thj  Declaration  adopted 
it  th  I  Conference  of  Paris  in  133^  with  referoncu  to  Merit i.io  Law*  and  all  civilize 
itatoa  have  slnco  bocomo  aignstericts  of  thu  Declaration  except  tbo  United  states* 
}pain  and  Laxleo.  Did  this  declaration  in  133^  by  many  oivilizad  nations  elevate 
•he  prohibition  of  prlvatoerinj,  to  a  principle  of  intamatlonal  law?  Is  it  not  a 
.'act  that  the  Deolsrotion  wea  regarded  by  all  international  Jurists  aa  binding  ea 
)otweon  tho  signatories  only  aad  that  prlvcloaring  oould  be  used  by  and  against  the 
ihraa  countries  mentioned  above? 
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In  18961  the  United  States  Goveiminer'.  announced  its  intention  not  to  rosoxt  to 
privatooring,  but  to  odhoro  tj  the  ruloM  c?  the  roclarotion.  Does  tnls  not  sho;? 
that  Ae  was  otherwise  not  b-mnd  not  to  rooort  to  privotooring?  Was  not  Spain 
regarded  as  perfectly  justified  and  not  vio.. ating  any  principle  of  tiie  law  of 
nations  in  having  muintoinud  her  right  to  issue  letters  of  morciuu? 

Agoini  the  Oonevo  Convontion  of  July  27-  I929  rjlotivo  to  the  Treotmont  of 
Priacners  of  War  has  bojn  si  mad^hy  mony  c\viliaoi  nations.  Does  t’lo  Soviet  Union} 
for  instance i,^%ffftPof^it^i;^'inodnJ  by  t!iu  provisions  of  that  Convention*  us 
embodying  a  general  principle  of  the  Low  ci‘  Nations? 

Howevor*  the  Chief  of  Counsel  so'mis  to  p.ssume  that  the  thesis  holds  not  ulono 
as  a  matter  of  historiool  procou.s  but  as  u  juridical  priJiOiplei  On  that  assumption 
the  Chief  of  Counsel  cites  a  number  of  i.:~e;'notional  conventions  vThioh*  he  allegesi 
prove  that  aggressive  war  has  long  been  on  j.ntornutional  ct  ime.  But  the  evidence 
adduced  polpably  fails  to  prove  the  proposition? 

1*  The  first  convention  he  cites  ir.  t'm  first  Hague  Convention?  .rtie  phrases 
"as  far  os  possible*  and  'as  fur  as  clrcim.. '.anoea  allow'  mentioned  in  the  proviaior.: 
the  Chief  of  Counsel  has  in  mind  prove:  cn  '.he  contrary*  that  the  signotories  were 

seir-deTence  moy  not  indoaa  hove  ailowea  Tne  assumption  by  the  contracting  parties 
of  such  a  duty*  os  illustrated  in  the  case  of  the  Nd&horlonds*  in  Appendix  At 
.Section  10  of  the  present  Indictment,  whore  it  is  soid* 

"Consequently,  the  Nothorlundn  Government  imaediatoly  after  the  last 

mentioned  attacks,  declared  war  on  Japan  in  self-defon'/o. * 

2*  The  next  convontion  hi  cites  is  th  i  Hague  Convention  III?  The  Chief  of 
Counsel  asserts  that  by  that  agreement  undo.'.ltrod  wars  were  branded  as  intern  .itionQj 
Grimes,  which  is,  of  course,  sheer  ips j  uiiit* 

This  convention  recognizing  that  hostij. itles  should  not  ccnmonco  .7ithcut 
previous  and  explicit  warnitig  is  a  minor  v?.-c.hniool  rule  which  is  considered  dooirabl 
mainly  for  purposes  of  clarifying  the  time  it  -.Thich  a  state  of  war  comes  into  being. 

The  foot  that  oven  the  24  hours  interval  proposed  by  the  Netherlands  delegation  was 
rejected  at  the  Conference  gois  to  prove  tr. :.3.  Treachery  is  largely  o  matter  in  tho 
fomim  of  conscience  and  a  ./or  can  be  tr.mah<.-rous  with  or  \/ithout  0  docloration. 

Grotlua  sold  long  c^o  in  his  classic  .."orkt  '-In  ancient  and  medieval  societies  oast 
and  West  tho  declaration  of  .^or  was  connected  with  gcllentry.*  I'het  idea  still 
linjora  in  the  popular  imaginotioa  •.Thicli,  as  is  well  known,  is  fully  utilized  by 
war  propogandiata  in  denouncing  the  onemj*  os  "treacherous*.  But  Grotius  continuosi 
■the  cause  for  which  nations  have  required  a  doolorution  for  a  lawful  \7ar  v/as  not, 
us  seme  allege,  tliot  they  might  do  nothing  secretly  or  by  o  clever  trick,  for  that 
consideration  belongs  rother  to  tlie  perfection  of  gallantry  thaa  to  low,  as  wo  road 
semo  peoples  even  appointed  tho  day  and  place  of  combot,  but  that  it  might  oppear 
.;ith  certainty  tliot  the  wor  woo  not  v/ogod  by  private  oudoolty  but  by  tho  will  of  the 
people  on  either  side,  or  their  heads;  for  that  is  the  source  of  its  peoulior  effect 
'.*ich  hove  no  ploco  in  a  contest  with  brigonds  or  in  one  b^’t^^^Att6H^(^/'Eli^a]e|®(ilsh)i^doc/3da9aa/ 
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subjocts.*  Thu  main  purpono  in  rugcrdini;  djslorotion  of  our  oa  dosiroblo  in  tho 
modem  socioty  of  notions  is  no  vooro  (sulxcr..iy  --  o  toottur  of  subjootivo  oonsoionoo 
—  •  but  tuohniool  logoi  crcpodlonoy  in  dotor  lining  tho  oonsoquonc  js  of  a  stato  of 
vor*  Sinoo  thu  doys  of  Grotius*  hov7ovor«  m  .ny  a  Groot  rov.-or*  dospito  Grotius* 
injunction  oponod  hostilitios  without  ony  duclorotion  of  war*  Gonoral  iicurioj  of 
fiiglond  ‘.7ho  hod  published  in  1883  his  laoorious  work*  ontltlod  ■'lostilitios  without 
Doelarotlon  of  7ar**  exsedning  the  coaneni.flient  of  various  wars  that  had  token  ' 
place  ftpom  I700  to  I872,  wrote  in  ipril,  in  the  ■Nineteenth  Century  and  if  ter¬ 

es  follows t 

■Numerioollyi  vdthin  the  time  I  mere  partioulcrly  eocomlned.  Britain  struck 
thirty  of  these  blowsi  France  ti  Irty  -S'.x*  Russia  seven  (not  reckoning  her 
habitual  practice  towards  Turkey  and  o';her  bordering  Ssiotlc  states,  including 
China),  Ihpussia  seven,  iustrio  ti/elve.  tho  United  States  five  at  least,* 

Would  it  not  be  chimerical  to  asser  t  that  tho  leading  Powers  such  as  Great 
Britain,  Fronce,  Russio,  Prussia,  iustri't  itod  tho  United  States  were  habitual 
delinquents  in  treachery  and  perfidy  in  Tor  for  the  breach  of  this  technical 
recoomendetion  of  internal ionol  law? 

tories  is  0  matter  of  controversy,  / iffCemcTidmar  jutfloTsTlaTJnglma^^sUim • 
as  Lavopenoe,  Westlake,  and  Beilot  opine  vhat  tiie  wording  of  tho  Convention  indicute,' 
that  this  did  not  impose  any  legal  dity  on  the  signatories*  Westlake  thinks  that  lo. 
on  the  subject  did  not  seriously  affect  tho  previous  law*  Pltt-Cobbett ' s  classic 
■Loading  Cases  on  International  Law*.  (I924  edition  by  Hugh  H*  L*  Bollot)  says  on 
p*  18  of  Vol*  Hi 

■itt  the  samo  time,  tho  signatories  do  not  pledge  thumsolvos  absolutely  to 
refrain  from  hostilities  without  o  prior  doi-leirotion,  but  merely  recognized  that  as 
between  tho  belligerents  hostilitios  * ou.~*.ht  not  to  ooomenco  without  previous  and 
unequivocal  warning* •  The  object,  no  dorbt,  wos  to  oxcludo  cases  in  which  it  mij^t 
bo  necessary  to  use  Instant  force  in  ord^r  to  repel  some  hostile  properotion  or 
movements  pcourring  either  at  o  place  whur^‘  communication  with  the  *>cir  declaring 
authority  would  bo  difficult,  or  under  oir.umstencoa  where  tho  party  would  obvioual’ 
tvovo  no  cause  for  complaint  of  surnriso,*  ^'nd  Bollot  cpncludes  hiu  discussion  by 
saying  that  dospito  the  limits  imposed  by  cstom  and  convention,  tho  opening  of 
hostilities  appears  to  bo  mainly  a  questicr.  of  stx'atogy*  .tnd  thi  paosago  here  qxtoi* 
stonds  unultorod  in  tho  1937  edition  of  tho  same  work,  edited  by  mother  scholar* 

There  are,  howevox*,  other  authorj*  who  assvxnu  that  u  legal  duty  .ras  undortukon 
by  the  signatories  of  tho  Convention  III*  Oppunhoim,  for  instance,  sLatest 

t 

■There  is  no  doubt  that,  in  conaequ-jneo  of  the  Convention  III  recourno  to 
hostilities  without  previous  doolar-jsion  of  war,  or  a  qualified  ultimatun  is 
prohibited*' 
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iind  ho  furthor  intinuitos  Ihot  tha  -iiich  d  oliborotoly  ordor  tho  coumonco* 

mjnt  of  hostilitioa  '.^.thout  u  provious  doo.'i..ii.'Qtion  of  \nir  or  o  guullfiod  ultimotim 
oocjailt  on  intomotlonol  dolinquoncy* 

Evun  usaumln^  thot  tho  lottor  vlo'7  la  (‘orroctt  and  that  0  brooch  of  such  u 
toohniool  rulo  of  intornutionul  lov;  is  an  intemotlonol  dollnquonoy*  th  <  ill^cjol 
act  '.lould  ovon  in  Opponhoim's  viow  bo  in  ih^  naturo  of  a  broach  ox^  controot  or  o 
tort  oad  not  of  on  •intomotional  orimu,*  q-j  tho  Chiaf  oi  Counool  assorts*  C'irtuin* 
ly  no  intomotionol  luvTyor  ovor  imoginod  ihob  tho  sijnotorios  to  tho  Convuntion  III 
thoroby  c^rood  that  statoomon  ^o  porticip  itod  in  0  brooch  of  this  toohniool  zulo 
should  bo  criminally  punishnblja 

3#  Tho  Chiof  of  Counsol  piocjods  to  Mjy,  •’jn  1^29  tho  victorious  notions, 
including  Japan  agreod  tiiut  tho  violation  i..:  intornotionul  tr^atios  is  a  justicioblu 
of f onco* ■ 

l?oziiops  tho  Chiof  of  Counsel  is  Ihinkir-j  of  tho  roconunondotion  of  tho  Gomaissic 
tf  Fiftoon  oppointod  by  tho  iToliminary  J'oaco  Conforonco  at  tho  ond  of  ’.Torld  ifor  I, 
to  vjxcmiuo  tho  rosponsibility  for  storting  ^ho  .lor  and  for  utrocitios  couanittod 
luring  its  conduct*  It  is  truo  that  tho  Ounmission  ruconanondod  that  "it  would  bo 
rijit  for  tho  Pooco  Conforonco,  in  a  mo+t..;.  ao  unproc*^ont od,  to  adopt  spociol 
moQSuros,  ond  ovon  to  crooto  u  spociol  o:  »Lai  in  oidor  to  dool  os  thoy  dosorvo  with 
tho  outhors  of  such  acts"  and  that  it  dooioxod  that  it  was  "dosirublo  that  for  tho 
future  penal  sonctions  should  bo  provided  for  such  grave  outrugos  oguinst  tho 
olouontary  principles  of  intomutionol  lo’./"' 

Tho  Chief  of  Counsel,  ho  rover,  emits  to  mention  that  botwoon  tho  t\7o  '^orld 
Wars  tho  rocummondotion  of  tho  Cocmission  wus  not  followod  by  tho  notions  of  the 
world,  oiid  ho  olso  fails  to  montion  tho  foot  t-'iot  tho  somo  coi;mission  rofusod  to 
rooognizo  "those  ccts  ihich  provoked  tho  T.arld  Wor  and  uceompaniod  its  inception" 
ouch  cs  tho  invasions  of  Luxemburg  and  Boigi’-ua,  constituting  a  violation  of  treaty 
obligations,  as  o  sufficient  ground  for  luikias  any  criminal  oharje  oguinst  the 
responsible  outhorities  and  individuals,  foz  the  reason,  among  others,  that  on  in¬ 
vestigation  into  the  authorship  of  tho  war  ’.‘ould  ontoil  mony  herdahips  of  prerf 
involving  different  and  complex  prcblems  w!ij  sh  can  hordly  be  adequately  dealt  with 
by  a  court  which  must  depend  upon  recollec cl ons  of  vitnosses  jind  must  insist  upon 
roosonoble  celerity  of  trial  ond  punishment ^ 

The  Chief  of  Counsel  than  t  okas  up  the  Preruable  to  the  Geuavu  Protocol  of 
1924,  ond  the  Declaration  of  tho  eighth  (eighteenth?)  j.ssombly  of  the  League  of 
Nations  of  Soptombor  27,  1927,  in  which  tuu  uxpression,  "u  vror  of  oggression  is  an 
intomational  crime"  opposrs* 
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It  may  be  noted  that  thia  stotoment  refleotod  the  Oanevo  santlment  with  its 
oiipro-stcte  ideologies  doainont*  The  Soviet  UniuLt  howovory  was  then  outside  the 
•i^nti-oommunistic*  L<?t"uo  end  so  wus  the  United  States,  which  fotrod  to  bo  on- 
tunflled  into  Buropoan  effoiro#  Indeed  the  latter’s  foremost  international  jurist, 
John  Basset  Moore  denounced  Genevan  Intemotionol  law  and  the  Protocol  inspired  by 
it,  prcoooding  os  it  did  on  the  easy  ossumption  thet  there  was  o  close  analogy 
between  the  low  within  a  Stot  1,  end  the  international  ^stom  governing  a  society 
of  sovereign  nations  c.s  a  bedlam  theory«  destructive  of  sound  internationol  law. 
Great  Britain  herself  refused  to  ratify  the  Goruvo  Protocol  because  ^e  was  not 
prepared  for  cuDpulsozy  orbitretlon  and  was  not  sure  os  to  how  such  Pact  can  work 
in  proctice.  The  Protocol  never  come  into  effect  nor  con  that  Conference  bind  the 
world.  The  term  *intomotiono.l  crime*  in  treaty  proomblos,  moreover,  is  employed 
os  expressive  of  omphotie  condemnation,  just  us  in  the  phrases,  "the  neglect  to 
use  the  toothbrush  is  an  hygienic  crimei " ,  or  'The  Albert  Memorial  is  on  aesthetic 
crimel*  The  Chief  of  Counsel  himself  employed  the  words  ■unpardonable  crime*  on 
p.  6  of  his  Opening  Statement  vdiere,  we  bollave»  it  was  employed  in  that  sense. 

The  some  con  be  said  of  the  leooluticn  of  the  y-xxth  Pun'Amerioon  Cooferenoe  of 
February  16,  I926,  cited  hy  the  Chief  of  Counsel,  which  desloros  thot  "war  of 
aggression  constitutes  on  internationol  crime  against  the  ^sbole  human  species,* 

Such  condemnation,  motivated  us  it  may  be  by  political  or  morol  considerations, 
is  without  any  logoi  oonnototion  whotsoevero 

3,  Lostly,  the  Chief  of  Counsel  mentions  the  all  important  Pact  of  Paris  of 

1928. 

The  vogue  stipulation  of  the  famous  multilateral  treaty,  which  developed  out 
of  the  proposal  of  on  Am jrlcun-Fronch  bilnterol  treaty  by  M.  Briond  mode  with  a 
definite  political  purpose,  has,  os  is  well-known,  caused  an  obundcnce  of  speculo- 
tion  us  to  its  true  import,  politlool  os  well  cs  legol, 

Iho  text  of  the  Poet  consists  of  vezy  simple  and  abstroot  formulae,  a  general 
renunciation  of  war  os  on  instrument  of  notional  policy  and  o  general  pledge  to 
settle  all  differences  by  peaceful  means. 

It  may  be  recollected  that  some  sow  in  it  an  epoch  in  history,  o  revolution  in 
h'jinan  psychology  vrtxich  would  make  oil  rules  of  the  traditional  low  of  nations  out  of 
date.  Doubting  Thomasus,  however,  sow  in  it  nothing  but  o  pious  expression  of  tiio 
'.7ill  to  peace,  just  like  declarations  contained  in  treaties  of  omity  and  coumerco 
oxpressing  u  more  catogoriool  will  to  peace,  viz,,  that  there  shall  bo  ■perpetuol 
peace*  or  "a  perfect  and  inviolable  peace*  between  the  contracting  parties. 

Astute  European  statesmen ,  like  M.  Briond,  now  in  it  a  gesture  of  the  United 
Btotes  evincing  its  willingness  to  be  drawn  into  the  League,  rnd  into  European 
politics*  Did  not  hU  Benoour,  M.  Briond’s  friend,  authoritatively  tell  us  thot  frr 
M.  Briond,  before  all  olse,  it  vms  o  means  to  draw  Ihe  United  States  into  the  League 
of  Nations? 
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.  l&my  of  tho  loDdinj  intornotionol  jurists  '.?ho  corofully  anolyzod  not  only  tho 
text  of  tho  Pact  but  prior  con^spondonoo  bot'joon  ttio  Po'./ors  hovo  ccmo  to  tho  con¬ 
clusion  thot  tho  Poet  moroly  hod  the  effect  of  chaix^ing  the  vocabulary  of  intor- 
nationol  law,  tho  classical  "just  war"  having  boon  roplacod  by  "dofonsive  war". 

Some  opinod  that  tho  Pact,  instood  of  outlov/ing  \/or,  had  tho  contrary  offoct  of 
affirming  tho  legality  of  a  dofonsivo  war. 

!7ith  this  historical  background  in  mind,  wo  shell  ondoavor  to  analyze  tho 
exact  logo!  obligations  undortf kon  by  tho  oignatorios,  ospocially  the  govormnont  of 
Japan,  which  tho  Prosocution  allogos  vTora  brokon  by  Japan* 

It  is  admitted  by  all  intomational  lavTyors  thot  in  intorproting  intornationol 
troatios  wo  must  got  at  tho  real  intention  of  tho  parties.  JUxd  it  is  also  admitted 
thot  tho  r^al  intention  must  bo  ascortoinod  not  only  by  tho  toxt  of  a  treaty  itsolfi 
but  also  by  tho  proliminary  motor iol  os  woll*  ; 

And  courts,  arbitrators  and  diplomota  hovo  given  groat  importance  to  prolimi* 
nary  material  in  tho  intorprototion  of  troatios. 

Says  Ihrc-fossor  I{ydo  in  his  standard  work  on  intomational  lowt 

"As  tho  sonso  vhich  contracting  states  hovo  ottachud  to  tho  terms  of  thoir 
ogroomont  is  controlling  in  tho  estimation  of  those  to  whom  are  entrusted  tho 
duty  of  intorproting  troatios,  us  all  circumstances  probativo  of  lhat  fact  are 
admissible  for  the  purpose  of  its  establishment,  tho  formulation  of  tho  rules 
of  intorprototion  can  hardly  servo  a  useful  purpose.  Times  when  proof  la  not 
to  bo  hod  ore  rare.  Even  vdion  it  is  wholly  locking,  it  is  dongorous  to  imputo 
to  a  state  assent  to  a  particular  significance  of  the  .;orda  of  a  treaty." 

Ralston  atotos  in  his  outhoritativo  work,  "Tho  Low  and  Procoduro  of  Inter* 
national  Tribunals"; 

"The  events  loading  up  to  tho  d  gning  of  a  treaty  am  often  referred  to  os 
explanatory  of  Ihe  Intentions  of  tho  parties  entering  into  tho  treaty  and  so 
of ton  of  the  prime  importance  in  determining  thoir  intention.” 

7ith  spociol  roforonco  to  the  Pact  of  Paris  Ihillip  Marshall  Brown s ays  in 
his  well-known  essay  published  in  tho  American  Journal  of  International  Low,  April, 

1929 » 


"No  rule  of  Intornationol  law  W3uld  soom  oxtro  firmly  established  than  this 
rulo  of  interpretation  of  treaties  in  tho  light  of  intent  of  tho  negotiators. 
That  intent  naturally  is  assumed  to  bo  stated  in  the  text  of  thj  treaty  itself, 
but  it  also  may  bo  sought  olsowhoro,  either  in  specific  reservations  attached 
to  treaties  at  the  time  of  signature  or  ratification,  or  in  intorpretations, 
clarifications,  undorstaudings ,  constructions,  qualifications  or  actual  con¬ 
ditions  sot  forth  during  the  negotiations  prior  to  tho  ratification.  Honoe, 
it  is  to  bo  expected  thot  in  any  future  divergence  of  opinions  concerning  the 
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nature  of  tho  obligations  assumed  under  tho  Oenerol  Pact  for  the  Renunciation 
of  War  recourse  must  necessarily  be  had*  not  only  to  tho  official  oorvo- 
spondenco  of  the  nojotiationSf  but  to  vorious  official  utterances  of  such 
govommont  spokesman  as  Sir  Austan  Chamborlaini  M*  Briandi  Soorotary  Ke^  Logg 
and  Senator  Borah*  Their  interpretations  of  this  instrument  v/111  be  enticed 
to  the  closest  scrutiny  and  respect*  So  for  as  the  comnitments  of  the  United 
States  are  concerned*  tho  Report  of  the  Senate  Coriinittea  on  Foreign  Relations 
giving  its  understanding  of  tho  "true  interpretation"  of  tho  Pact  condition¬ 
ing  the  Merioan  ratification  must  also  be  taken  into  account,  v/hother  by  a 
judicial  tribunal  or  by  international  public  opinion  ••••••" 

• 

•To  make  certain  of  tho  intent  of  every  signatory  to  tho  Pact;  to  hold  e vox 
signatory  to  tho  strict  fulfilment  of  its  comnitmonts  under  that  Pact*  it 
v;ould  appear  good  sense  and  good  ethics*  as  well  as  good  lovr*  to  give  duo 
weight  and  crodit  to  tho  interpretations  placed  on  this  momentous  declaration 
by  every  signatory  prior  to  ratification*" 

With  thct  accepted  canon  of  intorpretotion  os  a  guide*  wo  shall  now  turn  to 
statements  mode  by  responsible  sta teamen  in  tboso  days* 

In  u  speech  mode  on  April  28*  I928*  Secretary  Kellogg  saidt 

•There  is  nothing  in  tho  American  draft  of  on  anti-war  treaty  vhich 
restricts  or  impairs  in  any  way  the  right  of  self-defence*  The  ri^t  is 
inherent  in  every  sovereign  state  and  is  implicit  in  every  treaty*  Bvery 
nation  is  f roe  at  all  times  and  regardless  of  troaty  provisions  to  defend 
its  territory  from  ottack  or  invasion  and  it  alone  is  competent  to  decide 
vjhother  circumstances  require  recourse  to  war  in  self-dofonce*  If  it  has 
u  good  cause,  the  '.Torld  would  applaud  and  not  condemn  its  action*" 

Then  Socrotory  Kellogg  in  hie  note  of  Juno  23*  1928*  addressed  to  the 
governments  invited  to  sign  tho  troaty  after  embodying  his  own  "constructions*  of 
tho  treaty  with  roforonco  to  tho  six  mojor  "considerations*  emphasized  by  Franco 
states I 


"In  these  circumstances  I  hove  tho  honor  to  transmit  herovvith  f  or  tho 
consideration  of  your  excolloncy's  government  a  draft  of  tho  multilateral 
treaty  for  tho  renunciation  of  \mr  containing  tho  changes  outlined  above*" 

In  tho  United  States*  as  is  \/oll-known*  there  was  much  concern  obout  tho 
effect  of  tho  General  Pact  on  tho  Menroo  Doctrine,  but  Ift**  Kellogg  assured  tho 
Sonotu  that  not  only  possible  militrr;’  operations  by  the  United  States  in  the 
Republic  of  Panoma  but  the  sufoguording  of  the  Monroe  Doctrine  was  covered  by  tho 
fact  ttiut  self-defence  v/os  not  precluded*  of  w9iich  the  United  Stotes  is  solely 
entitled  to  judge  for  itself* 
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Acoordiritj  to  tho  o3Q)osition  by  IJt,  Kellog^i  of  solf-dofonoo  at  tho  SeiUite* 
Qolf-dofonco  \Toa  not  oonfinod  to  tho  defonoo  of  tho  Imorloon  torritorles  or  the 
dofonco  of  Ifoiiroo  Doctrine  but  comprisod  the  dofonco  of  Imoricon  rie^ts  ovory- 
vrtioro* 


Senator  Borah  in  tho  course  of  his  speech  in  tho  debate  on  Iho  treaty  in  tho 
Senate  maintainod  that  tho  Spaniah-Araorioan  War  was  one  of  solf-dofoncO|  end  that 
ovory  nation  rosoirvod  the  right  to  employ  force  to  protect  its  nationals  when  their 
lives  might  bo  ondan;;ored  in  foreign  lands* 

i»nd  \70  oro  told  by  Judge  Mooro  that  "I  have  always  surmisod  that  Senator 
Borah,  as  on  advocate  of  the  'outlawry  of  r/or'  ployed  in  this  transaction  a 
lorger  part  then  is  generally  kno-wny  ospociolly  os  I  observed  that  in  the  notionol 
campaign  of  I928  ho  did  not  abate  his  appeals  for  thj  maintenance  of  an  effective 
novy  —  not*  of  course,  for  tho  purpose  of  providing  tho  renunciation  of  vTor  with 
' teeth 't  but  for  tho  purpose  of  enabling  tho  United  States  to  exercise  the  rirfit 
of  self-defence  that  hod  been  so  amply  safeguarded o* 

On  llay  19»  1928,  tho  British  (lovomment  prooontod  a  note  to  tho  iunorioan 
Government  whichy  after  quoting  the  renunciation  of  wor  os  on  instrument  of  notional 
policy*  declared  that  there  v/ere  certain  regions  of  tJio  v/orld  the  welfare  and 
integrity  of  \^ioh  constituted  a  special  and  vital  interest  for  thot  government's 
peace  and  sofety  and  that  as  their  protection  against  attack  was  a  measure  of  self- 
dofonce  no  intorforonco  with  them  could  bo  suffered*  It  may  bo  noted  that  tho 
regions  wore  not  named  ond  c.'miploto  liberty  of  action  as  to  their  future  designa¬ 
tion  was  reserved*  The  note  was  an  interpretation  by  tho  British  Government  in' 
more  or  loss  concrete  terms  of  that  doctrine  of  "self-defence*  which  was  expounded 
in  Secretory  Kellogg's  speech*  And  in  order  effeotuolly  to  forestoll  ony  subsequent 
challenge  or  quibble.  Sir  Austen  Chamberlain  in  a  note  of  July  I8  ottached  the 
unequivocal  condition  which  follows  1 

■As  regards  tho  possoge  in  my  note  of  tho  19th  Itoy  reloting  to  certain 
regions  of  which  tho  v/olfaro  and  integrity  constitute  0  special  and  vital 
interest  for  our  peace  tmd  safety,  I  need  only  repeat  that  His  Mojosty's 
Government  in  Groat  Britain  occopt  the  now  treaty  upon  the  distinct  under- 
atonding  that  it  does  not  prejudice  its  freedom  of  action  in  this  respect*" 

It  is  true  thot  tho  Soviet  Government  and  tho  Persian  Government  refused  to 
recognize  tho  British  reservations,  but  it  was  thoxight  unimoginablo  that  His 
Mcijosty's  Government  would  not,  if  accused  of  any  violation  of  the  Kellogg  Pact, 
invoke  its  ovm  interpretation  of  self-defence  dra;7n  up  with  such  meticulous  care 
and  duly  deposited  with  the  League  of  Nations,  togothor  v/ith  the  text  of  tho  Treaty* 

M*  Hriand  in  his  note  of  July  14  doolorodt 

"Tho  Governmomc  of  the  Hopublio  is  happy,  moreover,  to  take  note  of  tho 
interpretations  which  the  Government  of  the  United  States  gives  to  the  now 
treaty  with  o  view  to  sotisfying  the  various  observations  .ihich  have  been 
formulated  from  the  French  point  of  view  ***  In  thisP41^^t^Sc^'^Si^Si^»el?org/doc/3da9aa/ 
those  conditions,  tho  Government  of  the  Republic  is  hapjjy  to  bo  able  to  declare 
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to  tho  OoVvimmvXit  of  tho  Unitod  Stutos  that  It  is  now  antiroly  dispoudd  to 
sign  tho  trobty  •••• 

How  about  thd  Joponosj  Goveznimont? 

In  o  noto  hondod  by  Boron  Glichi  Tonoko  to  Mr.  3iwin  L.  Norville.  jimoricun 
Churgo  d’Affoirs  in  Tokio,  on  July  20,  1928,  tho  Jopunoae  Foreign  Mi.niator  rofors 
to  tho  oforosoid  spooch  of  I.Ir.  Kellogg  medo  on  iipril  28,  stating*  "You  prooood 
to  roinforco  in  dotoil  tho  explonotiona  modo  by  tho  Socrotory  of  State  in  his 
spooch  of  tho  28th  i^pril,"  und  saysi 

■In  roply,  I  hevo  the  honor  to  infoi*ni  you  that  tho  Jeponoso  Govornmont  ure 
happy  to  bo  able  to  givo  tl.oir  full  conourronco  to  tho  altorationa  now  pro¬ 
posed,  thodr  u.doroitfin'l^iir  of  tlv-  oiiglr.ol  di'oi’t  subnittod  to  them  in  i.pril 
last  being,  as  I  incimttai  in  ray  Noto  to  His  Excellency  Ito.  lAioVoagh  dated  the 
26th  of  Miy,  1928.  subatontia.l] q  ima  as  thot  ontortalnod  by  tho  Govorn- 
mont  of  the  Unito>i  Svutus,  They  uro  tiiej-.iforo  ready  to  givo  inatruetiona  for 
tho  signature  on  that  footing:  of  tho  trooty  in  tho  form  in  which  it  is  now 
proposed •■ 

'Then  Councillors  Kubota  ond  Tomii  oskod  thj  Govornmunt  in  tho  Privy  Council, 
as  to  whothor  solf-dofonce  is  confined  to  tho  dofonoo  of  territory,  suggesting  tho 
applicability  of  tho  Poet  to  forcible  meosuras  v/hich  might  bocomo  necessory  in 
China  and  espooiolly  in  Manchuria  and  Mongolia  und  as  to  vdiothor  it  would  not  bo 
more  prudent  to  bo  os  explicit  in  thoso  muttors  os  Great  Britoin,  the  Govamment's 
answer  was  thot  tho  solf-dofence  v/us  not  limited  to  the  defence  of  territory  but 
oxtendod  outside  of  tho  territory*  Thu  protootion  of  the  rights  und  interests  in 
ISinohurio  and  olsewhora  by  forcible  nuans  was  sufficiently  covered  by  the  fact 
that  s olf-dof once  wos  net  procludod  by  tho  Pact.  i*nd  that  feet  is  clearly  stated 
in  tho  Report  of  tho  Privy  Council  concoming  the  General  Pact* 

Thus  it  moy  bo  emphasized  that  tho  Foroign  Ministor’s  explonotlons  ut  the 
Jupaneso  Privy  Council  rogording  the  nnturo  of  solf-dofence  woro  substantially  tho 
sumo  as  thoso  mado  by  the  Socrotary  of  State  Kellogg  ot  the  iiffierioan  Sonuto. 

Govornmonts,  of  courso,  do  not  make  these  declarations  end  roservutions  os 
idle  gust  res  not  to  bo  tokon  seriously*  On  tho  contx’ury,  they  constitute  the 
frank  and  honest  ovowals  of  tht  governments'  undorstonding  of  tho  obligations 
contractod.  They  constituto  on  inherent  and  ossontiol  part  of  the  trooty  obliga¬ 
tions  os  if  they  had  been  -.nritten  inve-  .irticlo  I  of  the  Pact. 

The  Chief  of  Counsol  admits  thot  the  toxt  of  tho  Pact  does  not  use  the  -./ord 
•crimo",  und  indeed  net  only  the  toxt  but  tho  ;rtiole  corrospondonco  fails  to  rovoul 
any  such  idea.  The  Looguo  concoption  of  ”OQnction*  wos,  as  wos  well  known,  ancthema 
tc  the  ^oriom  Socrot;  ry  of  3tc  to.  The  Chief  of  Counsol,  however,  assorts  thi.t  the 
signatcries  mr.do  tn  oggrossivo  \Ti.r  •illogrl*-.  Tho  dulcot  term  •eggreasivo  war*  us 
7/ill  be  ahov/n  Ic.tor,  is  amorphous,  aluaivo  tnd  indofintble.  But  it  mry  bo  grentod 
that  u  non-dofonsive  war  admitted  as  such  by  the  bolligerent  who  \7Cges  it  is  illegal 
under  tho  Ptet.  Tho  Chief  of  Counsel  then  doclcros  that 
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•orlmo**  nio  lorrnod  Coujisol's  loglocl  procossos (ro  boyond  our  ocxnprdioaslon*  To 
us  thj  feet  thr.t  tho  Contrroting  Tertioa  to  a  trorty  hovo  ngrood  to  oc.ko  c  vor  not 
oensidorod  os  solf-dofonco  by  the  bolli^oront  illogr.ldoos  not  mcko  its  violctlon  o 
crime*  It  mry  bo  a  brocoh  of  oontreot  or  c  tort*  but  it  is  not  c  orimo*  Hov  oon 
r.n  ^reemont  to  mako  o  thin^  illogr.l  oonvoy  of  itself  thet  the  thing  is  :  crime? 

9od)siro  to  drew  portioulr.r  attention  to  the  fundimentol  principle  in  the 
interpretation  of  controotSf  thrt  the  prxomount  rule  is  to  oacortoin  the  intention 
of  the  parties*  Con  it  bo  aupix^sod  that  it  rcs  the  intention  of  the  ptxtios  to  any 
of  the  oontrootucl  instruments  referred  to  in  this  oaso*  that  c  broach  of  their 
terms  viould  involve  the  liability  of  individucls  to  orbitmry  penalties?  If  they 
had  meant  so*  uould  they  not  have  said  80*  rnd  eould  ^ey  not  have  provided  appro¬ 
priate  end  groductod  penalties  rnd  procedure  to  suit  so  novel  o  cose  of  the  in¬ 
fliction  of  penalties  on  statesmen?  Or  rt  least xuld  they  not  have  mentioned  the 
liability  of  individuals  for  acts  accomplished  in  Cabinet  and  Legislcturoi  a'.7oy 
from  the  rough  and  rer.dy  reprisals  of  armed  conflict? 

Did  the  signatories  even  intend  thet  it  vxs  a  punistiablo  crime  on 'the  pert  of 
the  stote  violating  the  Pact?  It  may  be  thot  a  few  occdemic  enthusiasts  for  inter¬ 
national  sonctions  as  the  only  way  to  ./orld  peace  ventured  such  on  opinion*  But 
we  find  very  few  such  indications  even  in  the  academic  circles  of  those  quite 
recent  days* 

The  famous  Budapest  jiTticles  of  Interpretotions  which  tried  to  put  teeth  into 
the  Pccti  aret  of  course*  not  binding  on  the  signatories*  But  even  those  j^rticles 
did  not  state  that  its  violotion  vxs  r.  crime  but  only  providedi  'ik  violoting 
Stete  is  liable  to  pty  compensation  for  oil  domoge  e oused  by  a  violation  of  the 
Pr.ct  to  any  signatory  State  or  to  its  nationals." 

From  the  foregoing  it  is  doer  that  the  evidence  which  the  Chief  of  Counsel 
edvt  nces  ftsils  to  substontiote  his  conclusion  that  an  eggressivo  war  hos  b  eeome  a 
crime  in  intomationcl  law  by  oustom  recognized  by  civilized  notions* 

The  Chief  of  Counsel  quotes  from  Lord  tright'a  orticle  on  "Wor  Crimes  and 
International  Law"  as  evidence  that  his  conclusion  meets  with  the  approval  of 
studonts  of  internotioncl  low* 

Lord  bright  is  certainly  o  vezy  distinguished  Jurist*  But  in  ^is  article  ho 
is*  wo  suppose*  specking  not  as  a  Judge*  but  cs  cn  advocate*  avowedly  writing  ex 
jerte*  as  he  is  perfectly  entitled  to  do*  in  support  of  his  government's  thesis* 

Hie  vory' positive  c..ntootion  certainly  dees  not  roprooont  tho  concensus  of 
Jiuriato  versed  in  tho  Ir.w  of  uttions* 
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Evon  if  Lord  Wright’s  thosls  were  to  be  endorsed  by  cll  oontemporcry  students 
of  intemctioncl  luw  in  the  yocr  of  gi'ooo  1946*  which  is  ossurudly  not  the  coset 
end  if  intornotioncl  luw  hes  rapidly  cjoi  bowildoringly  tronsformed  itself  during 
th;;  present  WoTi  of  which  we  were  unowuroi  it  is  pe.lpcbly  m  post  fuoto  end  unjust 
to  cpply  those  novel  rules  to  the  occused  ct  the  ber* 

luforoover,  in  order  to  prove  thr.t  cn  intornotioncl  customary  lew  hes  been 
established  binding  on  cll  notions  i  vc\guo  end  often  rhetoriool  d  oclorotions  made 
ot  internctlonol  ossembllos  end  in  tx*ec.ty  prociablos  are  not  enough*  Wo  must  look 
not  only  to  the  animus  but  to  the  corpus ,  the  proctice  of  notions.  The  prootice 
of  nctionsi  however,  controdicts  the  thesis  thrt  oneggressive  wnr  involves 
criminollty  either  on  tho  poit  of  a  rosponsiblo  Strte  or  on  the  port  of  responsible 
individuol  members  of  c  Strte-  The  invasion  of  Ethiopia  by  Italy  wos  regarded  os 
an  "oggressive  wor”  by  the  League  of  Nations,  but  the  only  sanction  imposed  by 
that  body  was  economic  severance*  i>nd  nobody  suggested  the  criminal  punishment  of 
Italy,  to  soy  nothing  of  Mussolini  ond  his  cabinet*  Ihe  invosion  of  Finland  by 
Soviet  Pusslo  in  1939  ^cs  stl^^tlzed  by  tho  Loogue  os  o  wor  of  digression  but  the 
only  step  taken  was  expulsion  from  men^ership*  Nobody  thought  of  criminally 
punishing  the  Soviet  Union  or  its  political  or  military  leaders* 

ihiothuT  trouble  with  the  thesis  presented  by  tho  Prosecutor  that  oggrossive 
war  is  on  internotionol  crime  is  that  the  terms  "aggression*  ond  "aggressor*  ure 
too  vogue  to  be  defined. 

Whot  constitutes  Aggression*  has  attracted  the  attention  not  only  of  the 
general  public  but  of  internotionol  jurists,  through  the  provisions  of  the  Treaty 
of  Versailles  requiring  Germany  to  moke  roporotlon  "for  olldmoges  done  to  the 
civilian  populotion  of  the  hllies  and  their  property  by  the  oux/cression  of  Gemany", 
and  through  the  longuoge  employed  in  jirticle  10  of  the  League  Covenont  wherein 
"the  members  of  the  Looguo  undertake  to  respect  and  preserve  os  against  external 
oKATossion  the  territorial  integrity  ond  existing  political  independence  of  all 
members  of  the  League’*  Tho  word  "aggressor" *  of  course,  is  not  used  in  the  League 
Covenant  but  hos  occasionally  been  used  technicolly  in  League  circles  to  designate 
the  nations  to  which  the  sanction  of  the  Loo jue  wos  to  be  opplied*  Many 
attempts  have  been  mode  by  jurists  ond  amateurs  ot  Gonovo  and  elsewhere  to  define 
the  "uggrossor"*  They  have  all  been  foilures* 

Take,  in  the  first  piece,  tho  simplist  loxicographio  definition  in  Webster’s 
Dictiunorj'  cited  by  the  Chief  of  Counsel i  L  first  ottock<t  The  oggrossor  is  one 
who  fires  tho  first  shot,  "i,  connon  shot  is  o  Cf.nnon  shot",  soys  Briond,  and 
"you  hoor  it  and  it  often  leaves  its  troces"*  So  you  con*  Thot  is,  however,  o 
physlcol  testi  it  hos  no  necesscry  moral  or  juridicol  connototion*  Soys  Judge 
Moore  in  his  fcinous  essay,  entitled  "i^n  .‘>.ppool  to  Pouson"  (Foreign  j^ffoirs*  July, 
1933)<  "i^l though  nations  when  they  go  to  war  olwoys  profess  to  repel  overt  acts, 
yet  they  fre(].uently  do  not  go  to  war  on  account  of  thomi  but  on  ossuronco  of 
essocioto  force  would  necessarily  increase  their  proponsity  to  do  so*  Iferoover  it 
is  notorious  tiiot  overt  nets  oro  sometimes  craftily  provoked  for  tho  purpose  of 
justifying  aggression*"  /.nd  thot  is  tho  reoson  for  Webster's  alternative  definition. 


20 


PURL:  http://www.legal-tools.org/doc/3da9ai 


I  I 
I  I 


M  ■  >  > 
M./  1 


I  t  t  I  t  f 
I  M  <  <  M. 


t  ~n  n  I 

I  "<  L  < 


Dorcnoj  Doc.  314 


i'CMSO  21 


":n  unprov'kod  cttcok*.  ^ut  vrtit  t  modorn  notiono  go  to  ncr  -.Tithout  cny  provooo- 
tion? 

Judgo  Tooro  continuoai 

"  •••••  tho  tcking  of  r  fcreiblo  inltittivo  mnj’  bo  tho  onlj'  mocno  of 
sr.foty{  end  tho  iiiiportmoo  of  tnie  prinoiclo  is  uooosserily  onhrncod  by  tho 
inoistonoo  of  nrtiens  or  groups  of  nr tiona  on  mclnteining  propond orrnco  of 
mllitcry  powor.  ?ortugcl  nctod  on  this  principlo  vAion,  in  1762,  tho  combinod 
forcoo  of  Frrnco  ;nd  Sprin  woro  rcvorin.j  on  hor  fr.:ntiura.* 

Tnkj,  in  Iho  sooond  plcco,  thj  definition  flac  citodby  thu  Chief  of  Counool. 

■■nio  eggrosuor  being  thi.t  stole  whioli  goos  to  wer  in  violation  of  its 
plod  joa  to  submit  tho  oettjr  of  disputo  to  porooful  sottlouiont,  hcvlng  cl- 
r^rdi'  r^ood  to  do  so.* 

In  obviously  Imporfoct  dofinition,  since  it  ignores  tho  possibility  thot  q 
notion  which  has  egrood  t^  ckrbitrcl  procossos,  m&y  find  it  nooosscry  to  oxort  wer- 
liko  efforts  in  solf-dofonco;  end  furthor  ignores  Iho  possibility  thet  thuro  mey 
exist  no  disputo,  but  simply  c  serious  monoco. 

7ould  or  vTould  not  tho  definition  justify  tho  loading  of  troops  to  prosorvo 
ardor  in  c  disintokretod  stc.to  cs  hr.vo  often  boon  done  in  Mexico  end  clso  in  Chine? 
laa  or  mob  not  tho  Ui  S»  cn  oggi’oeeor  whon  eno  suddenly  seized  end  oooupiod  Vorc 
Cruz  in  April,  1914t  in  disrogerd  of  tho  Tracty  with  Lfoxioo  of  I848,  which  oxprosely 
provided  neither  perty  shovild  rwsort  to  force  befero  trying  pecceful  negotiation 
'nd  if  thc.t  should  fr.il  orbitrntion?  Or  wes  or  v.'cs  not  tlio  dospetoh  of  British 
troops  to  Chine  in  I923  without  rocourso  to  tho  mjthods  of  sottlomont  provided  by 
che  Lerguo  Covonrnt  cn  cggrossica? 

^0  nood  not  dwell  on  ell  ettompts  r.t  definitions  short  or  long  concocted  by 
jurists  end  rmrteurs  r.t  (Jonevr  f  nd  olsov.'horo,,  .They  rll  felled,  bocruso  they  v7oro* 
attempting  to  define  the  undefineblo.  They  \7oi‘‘i5'/uooeptod  by  the  Powors  represented 
t  tho  L^eguo  of  Nations,  Did  not  Sir  Austen  Chrmborlr.in  ssyj  ■!,  therefore, 

.•omc.in  opposed  to  this  attempt  to  dif  ine  the  c^groasor  boor.uso  I  believe  that  it 
/ill  bo  r.  trap  for  the  innocent  and  n  signpost  for  tho  guilty.*?  And  did  xaot 
'ocrotcry  Kellogg  ct  tho  time  when  the  Kellogg-Bricnd  Treaty  •..•cs  being  discussed 
bject  tf>  tho  French  proposal  limiting  tho  scope  of  cn  r.nti-wcr  treaty  to  wars  of 
ggrossion  ijortly  on  that  very  ground? 

Judge  Moore  further  seysi 

”As  experience  has  conclusively  sho./n  that  the  ett-ompt  to  decide  tho  question 
of  the  rggrossor  on  first  cppoiwrcnco  is  reckless  of  justice,  wo  must,  unless 
our  purposes  ere  unholy,  rely  on  on  inqpcrtirl  investigotion  of  tho  facts.  But 
this  takes  time,  Ihe  Assombly  of  tho  League  of  Nations  assumed  Jurisdiction 
of  tho  Sino-Jcprnoso  conflict  on  Soptembor  21,  1931i 
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Coomission  v/ca  signed  ct  Poipingi  C'llnr  on  Soptombor  4«  1932|  tho  ^ssumbly 
ndoptod  c  report  of  its  own  coramlttco  on  Fobruory  17 1  1933*  octurJL  timo 
oovorod  by  tho  proooodings  wes  aovontoon  months  end  ovon  tlion  o  finol  oon~ 
elusion  xio.B  not  ror.ohode* 

iUid  tho  Report  of  tho  lytton  Coi  mlssion  itsolf  soysi 

•It  must  bo  opperont  to  ovory  rordor  of  tho  procoding  Choptors  thet  tho 
issues  involvod  in  this  conflict  cro  not  r.s  simple  r.s  ^thoy-ora  of  ton  roprosont- 
od  to  bo«  They  drot  on  tho  contreryt  oxcoodingly  compliootod  nnd  only  on 
intimnto  knowlodgo  of  nil  tho  foots >  os  woll  of  tholr  historiorl  bockground 
should  ontitlo  hnyono  to  oxpross  o  dofinito  opinion  upon  thoou  lliis  is  * 
not  c  COSO  in  which  ono  country  hes  doclnrod  wor  on  caothor  country  '.dthout 
proviouBly  axhr.usting  tho  opportunities  for  oonoiliction  provided  in  the 
Covouont  of  thu  Looguo  of  Notions.  Nuithor  is  it  n  siinplo  ooso  of  tho  viola¬ 
tion  of  tho  firentior  of  ono  country  by  tho  craod  forces  of  o  noighboring 
country*  bocouso  in  Muiahuric  thoro  oro  mony  f ooturos  w ithout  on  oxoct 
porollol  in  other  ports  of  tho  worlds''  .  .  ,  . 

If  thon  no  give  up  tho  dofinition  of  egirossion  rnd  locvo  tho  mettor  ontiroly 
to  n  tribunol  to  docido  in  ooch  coso  whotSior  o  particular  V7ar  woe  oggroasivo  or 
dofonsivoi  its  docision*  without  any  mersuro  to  obide  by*  is  opt  to  bo  aweyod  by 
contomporr.rj'  politionl  projudicos.  For  the  "eggrossor*  is  on  epithet  often  om- 
plnyod  in  intomotiom.l  politics  with  on  r.xo  to  grind.  l*ee  to  sti^pnotizo  o 
politior.l  opponent  os  o  porioh  in  tho  oyos  of  tho  world.  Bguity  is  c  roguish 
thing*  if  not  in  civil  Just'  co*  ot  lor.st  in  that  cctugory  of  crimincl  Justico* 

'.Thich  is  closely  rolcted  to  politics. 

In  view  of  tho  procoding  consider oticas,  wo  contend  not  only  that  tho  Chief 
of  Counsol's  thesis  is  not  tho  low  os  it  is  but  thet  tho  proposition  ought  not  to 
bo  tlio  low.  It  moy  ot  first  sight  appeal  to  uniafortnod  end  unroflootivo  minds* 
but  v/hen  ocrofully  oonsidorod  is  o  principle  which  doos  not  work  without  doing 
injustice.  Its  opplicetion  \7ould  bo  c  most  dangerous  procodont  for  future  viptoriou^ 
Qggrossors  to  exploit  egoinst  their  viotimse  Wo  contend  that  it  is  c  psoudo- 
juristic  dootrino  \iiiioh  ought  te  bo  rojeotod  out  of  the  holy  procinots  of  the  lew 
of  notions. 
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^Var  In  Vlolatlou  ol  Treaties,  eto« 


ITeyt,  the  Chief  of  Counsel  deals  ..ith  the  so- 
called  "Urines  against  Peace"  relative  to  the  planning, 
preparatiOii,  initiation,  or  v,agi-:£  of  war  in  violation 
of  International  lav>,  treaties,  egreenents  and  assurances, 

’"e  are  told  that  "here  the  luv#  is  well  settled 
and  has  been  enforced  for  generatiens." 

vfhen  it  was  stated  by  the  Aierican  Secretary  of 
State  at  the  tine  of  the  naki  .g  of  the  Kellogg  Pact 
that  the  liuits  of  self-defence  have  been  clearly 
defined  by  countless  precedents,  students  of  interna¬ 
tional  law  have  romarkea  that  it  would  be  Interesting 
to  Icnow  whet  those  countless  piecedents  are,  but  their 
o'uiosity  wQfa  never  gratified.  So  when  Vve  are  told 
this  part  of  the  so-called  "Ciiaes  against  Peace" 
is  weil-settloc  and  has  been  enforced  for  generations, 
every  student  of  international  law  will  lub  his  eyas 
and  lament  over  his  profound  ignorance. 

International  law  and  treaties  ought  to  be  ob¬ 
served.  Vo  sensible  per  sons,  including  all  the 
accused,  will  doubt  that.  The  Chief  of  Counsel  asks, 

"Do  these  accused  oontond  that  these  (i,  e,,  treaty 
stipulaticns)  are  empty  v.ords?"  Of  course  not. 

It  is  the  height  of  injustice  to  attribute  to  the 
accused  noial  depravity  of  such  a  low  level  as  to  think 
thot  a  nation  can  dicrogaid  iuteraational  la.»  c.nd 
treaties.  True,  nations  nay  in  a  particular  case  liove 
a  different  intorprotaticn  of  international  la.,  t.na 
treaties,  and  sonotines  one  notion  nay  attribute  to 
the  other  pr.rty  a  bleach  of  the  lav.  or  of  the  pligi.ted 
word,  but  that  is  a  natuei  whicn  should  be  decided 
by  an  impartial  tribunal.  It  must  also  oe  remembered 
that  v.hon  a  loan  is  cjMical  about  interna  .ional  law 
or  treaties,  it  do  s  not  necessarily  neon  thst  he  has 
a  leal  contempt  for  then  as  such.  It  is  often  an 
expression  of  cynical  Sentiriint  over  interpretations 
by  the  dominant  powers  of  certain  rules  of  International 
lav.  or  coitoin.  ci  ovisions  of  treaties.  V/hen  Greek 
sophists  and  nedern  Karxlsts  denounce  the  la.,  as  nothing 
but  tho  or.pression  of  the  interests  of  the  deminent 
class,  it  is  as  often  as  not  directed  against  the 
pov.ers  that  be.  If  a  rule  of  general  Internationa  law 
or  any  provision  of  a  treaty  is  violated,  nobody 
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doubts  that  It  is  llloral*  But  it  is  a  loug  \\»ay  fro^i 
pronovjiclr.g  a  netior.ai  action  to  bt;  iHwgal  to  the 
condanning  of  tho  individual  authors  of  sue’*-  an 
action  as  orlolnel  and  capitally  so.  nvary  civillzs^d 
notion  does  not  treat  every  breach  of  a  contract  01 
every  tort  os  a  crime,  Co.:ponsetlon  is  the  usual 
remedy  for  tho.  one,  and  punishment  for  the  other. 

The  Chief  of  Counsel  par licularly  cites  the  Ha^ue 
Convention  III  as  an  eXcmple,  shall  not  repeat  hero 
whet  has  been  said  before.  Even  allov. inj,  for  the  moment 
that  its  violation  is  illegel  in  all  ceses,  it  does 
not  constitute  a  crime  cn  '^ho  port  of  the  Indlvidusl 
rasponsible.  The  punishnent  of ’biimes  afeslnst  pusce" 
in  viols tion  of  treaties  has  nwVer  been  Known  to  the  law 
of  nations.  The  lev,  is  settled  in  a  diroctiou  contrary 
to  what  the  Chief  of  Counsel  asserts  it  to  bo.  Of 
course  the  accused  did  not  “icnov,"  thr.t  their  acts  were 
”ci  iminal”  as  the  Chief  of  Counsel  alleges,  for  every¬ 
body  ”icnew"  that  they  were  nob  or  ii line.  1  at  ail  in  the 
law  of  nations, 

V  :jui.Dim 

Next,  t.ii  are  confronted  v.  1th  an  explanation  by 
the  Chief  of  Counsel  of  the  rather  strange  charge  in 
the  Indictment  that  tho  accused  are  guilty  of  murder. 

Tho  Chief  of  Coui-Svl  aigUwS  that  in  civilized 
countries  intentional  Killing  or  a  luman  being  v.ithout 
legal  justification  is  murder,  citing  the  J.  peUeSJ 
Criminal  Code.  This  i.say  readily  De  admitted.  Then  ho 
says,  "In  the  case  before  us,  the  deaths  all  occurred 
as  a  result  of  belligerency  of  v<ar,  nd  since  the  »,ar 
was  illegal,  all  the  natural  and  normrl  results  flowing 
from  the  original  act  are  also  illegal.  This  is  . 
ev  en  true  under  Japanese  lav,, 

”ith  respect,  v.o  cannot  follov.  the  .logic  of  the 
Chief  of  Counsel,  ue  begins  by  using  the  amble,uous 
epithet  "illogtl",  meaning  "illegal  by  the  Lav,  of 
Nations",  and  then  illegitimately  uses  the  same  /.ord 
to  moan  illegsl  with  ell  tho  oonseouencos  and  accompani¬ 
ments  of  acts  illegal  by  riunioipal  lav.." 


—  pj|  — 
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Aa  a  matter  of  fc-ct  faV  ry  stud-nt  of  thvj  law  of 
nations  is  avvaro  that  this  Lj  not  so  in  intornational 
law. 

It  is  tho  consensus  of  intvirnat ional  lav.yors  that 
evon  if  v.ar  is  corinono^jd  in  tunch  cf  intornationul 
law  or  traatios,  nov ortholasL  a  statv3  of  v.Qr  comjs  into 
biiing  end  both  bolligorunts  hrvo  u  ri^.iit  to  bw  protwctud 
by  tha  rules  of  war. 

• 

In  his  "principles  of  International  Law" 

■t'rofossor  Lewrunoa  cites  an  ^xteane  caso  of  an  atbf.ck 
made  without  provocation  end,  v»ithout  any  previous 
diplomatic  negotiation,  end  i  ay  %  "To  atteck  another 
state  in  a  period  of  profound  p  ;acc ,  without  heving 
previojisly  formulated  claims  t.nd  endeavour  jd  to  obtain 
satisfaction  by  diplo-iatic  Uv^tni,  would  amount  to  on 
act  of  international  brigendagOj  end  would  probably  ba 
treated  accordingly."  bur  he  says,  "But  the  state  of 
things  sot  upon  by  euch  abomir.aale  naans  wduld  noverthe- 
less  be  war,  end  both  sides  v.ould  be  expected  to  carry 
on  their  operations  according  to  the  lav,.'  of  war." 

I^t  is  true  that  pirates  ci  j  pui.ishable  ul  criminals 
against  all  rrankind.  But  pirates  act  without  tny 
authorization  from  any  gov or  t,  and  it  is  stronge 
learning  to  treat  riembers  of  the  regular  forceS  acting 
with  the  author izetion  of  iihe  government  or  persons 
politically  responsible  for  the  coiinen Cement  of  war 
as  murderers  simply  because  the  wpr  was  con.e«noce  in 
on  illegal  manner. 

It  me.  be  noted  that  witM:  c‘ Statu,  a  well  orgenized 
community,  persons  who  .plan,  pi-. pare  and  initiito 
civil  war  ere  clearly  acting  illogully.  Municipal  lew 
naturally  tracts  thorn  os  guilty  of  high  treason. 

But  it  normally  treats  then  lis  political  offenders  not 

as  conf;ion  "felons"  or  as  nurd. 'r or s^  end  tho  lav  of  ^  . 

nations  excludes  them  from  extr  .dition.  *  ^ 

Tho  Chief  of  Counsel  further  citeS  various 
provisions  of  tho  Hague  Convention  IV,  of  which  Article 
XXIII  runs  as  follov.s: 


1 
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”In  eduitlon  to  thj  prohibitions  provldud  by  spooial 
Convent  ions  it  is  uspooiolly  forbidden. 

(2)  To  kill  or  V. ound  tr^oohorously  individuels 
belonging  to  the  hostile  nation  or  i.rjiy.** 

Tho  Chief  of  Counsel  drav.c  the  conclusion  fro::i  the 
foregoing  provision: 

« 

•  "Therefore,  to  attack  v, ithout  ’Atrning  upon  another 
nation  v  1th  v*hlch  Jt.,cn  vvps  ’'t  poSco  constituted 

j  treachery  of  the  Vvorst  type,  and  undur  the  provisions 

•  QI.  the  H;...uq  Convention  killing;  of  any  nuiianTCTHg 
during  suoh'“attacU“'b'ecoi:iirs  nufdor  . 

,  It  seriously  bu  doubted  whothor  a  suddun  and 

strategic  attack  laade  by  one  notion  after  grave  provo- 
I  cations  end  after  prolonged  efforts  through  dlplo.iatic 
:  negotiation,  and  when  the  othoi  nation  knevv  that  tho 

;  situation  had  becone  so  tense  that  it  expected  and  v<a& 

I  prepurod  for  the  opening  of  hostilities  at  any  luonoiit , 
can  be  illegal  under  the  Hague  Convention  III  or 
dubbed  "tro  chery  of  tho  v.orst  type."  But  oven  if 
this  bo  admitted  for  purposes  of  log'  1  arguuont,  the 
conclusion  of  tho  Chiof  of  Counsel  doos  not  follow 
from  the  forefoing  prevision,  for  the  phrase  to  "kill 
or  wound  trencheroufly"  clearly  moans  "in  the  course  of 
wer  already  in  progress";  oti.erwiso  theie  could  be  no 
"hostile  nation  oi  array."  The  provision  citod  by  the 
Chief  of  Counsel  dees  net  envisage  any  act  relating  to 
meLsujjs  provided  for  in  the  Convention  III. 

Thus  far  v.e  heve  studied  the  Chief  of  Counsel’s 
arguments  Jlucidating  his  content  ion  v.  ith  th«  gr^.t 
respect  duo  to  the  ouinent  jurist.  ’Ve  regret,  hov.  ..vor, 

.  to  hav-  to  confess  that  his  arguniont  louinds  one  of  a 
conjuror  poiforning  the  "rubbit  trick",  fou  see  ahe 
conjurer  sorrow  an  ordinary  hat.  He  plants  it  on  tho 
tablo ,  and  mutters  sorio  incantations  ovor  it.  Then 
ho  lifts  it  up  —  and  th«  tablo  is  sv.arming  with  little, 
rabbits.  There  w^rg  no  rabbits  in  tho  hsu.  Ho  put 
tho_i  there. 


Tho  argaunt  of  the  Chief  of  Counsel,  wo  venture 
to  say,  is  exactly  like  that,  ho  takes  an  ordinary  hat, 
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tho  nlco  v.ull-icnown,  rwspucteblo  hat  ol  Intdinatlonal 
Lavv,  binding  states  and  notions.  Ho  places  it  on  th« 
toblo  and  intones  ovor  it  sone  v^uird  Inpcntetlon  o^iong 
which  we  can  catch  thvj  words,  in  0  loud  cioscunao, 

"unlawful” , 'or iminal” ,  "nurdor".  And  then  ho  lilts 
tho  hot,  and  Imodiatoly ‘  tho  Tilbunol  sv.aras  with 
now-born  llttlo  doctrlnos  drown  Iroai  odds  end  ends  of 
raunlclpcl  law,  to  tho  extrono  auazoaunt  ol  us  all. 

^"hoio  ho  £ot  thur.  aty.  bo  iminat oriel.  They  v<6ro  not 
sur  ely  in  our  silk  h  t,  ?ho  chief  of  Counool  put  thorn  tiiera. 

VI  "Cr^TT^TTIOrAJ/*  '^AJ.  CKr^ES  • 

'  As  for  tho  "com cntionnl”  war  crlcios,  and  tho 
"crimos  egainst  huirnity"  in  so  f,r  as  they  are  p’;rt 
of  tho  "convontlonal  war  crlrijs”,  wo  adiuit  that  thoy 

nr.y  and  should  bo  punished,  if  guilt  is  ostabllshod  x 

eccordlng  to  the  ostablishod  lulos  ol  intornatlonsl  law.*  ? 

Vfnr  is  Q  brutal  allair.  stripped  ol  all  huiian  ) 

Justifications  :  nd  excuses,  and  Judgud  by  tho  highest 
of  human  standr  rds  indicatod  by  the  Pri.ico  of  P.aoo; 

Thou  shr.lt  not  kill,  wrr,  dofonslv..  or  nggrossivo,  may  ^ 

bo  regaidod  as  an  institution  nocossarily  involving  | 

murdorous  action.  It  is  a  notorious  fact  amply  shown  * 

by  tho  history  ol  v<i:r  thf  t  bloody  opora\;ions  involved 

in  a  war  have  a  tendoncy  to  ntku  thw  participants  ^ 

brutcl,  giving  riso  to  ;uany  cruelties,  e.g.  to  the  A 

civilian  population,  ospuciclly  v.herc  the  latter  is  ^ 

suspected  ol  a  hottlle  action.  Thuy  aro  th«  deplorable 
rccomponinents  of  the  bloody  operations.  .  ’  " 

*  'V.; 

HowuVer  n:  eur*  1  tnd  ^ijultable  this  ^iay  be  in  a  ' 

war,  dictates  of  tho  ost!.cl:.'-.if.d  low  ol  nations  re- 
•-•uiru  that  punishment  bw  i.r:a-:..i  upon  the  guilty,' and 

indeed  that  "stern  justice  ..iwt  d  out”  to  the  f 

perpetrators  of  such  crimes  is  cj. early  within  the 

purview  of  tho  torms  of  the  Potsdr.  »  Declari  cion  ? 

to  which  the  Jtp.nase  Government  plighted  its  honor.  g 

«  T  r  • 

« 

Persons  actually  guilty  of  atrocious  :  cts  in 
contravention  ol  the  Irvs  .:;nd  custoiis  ol  <.c.r  nay  properly 
be  punished,  * 
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And  a  superior  officer  v;ho  orders  such  acts  to  Vo 
coiac.'itted  at  Ox  co';rso,  bo  pu  donod.  He  aLy  Iso  be  ju:t- 
Iv  punished  for  culpable  nos'li franco ,  if  he  v.-i  o  in  a  position 
to  p  event  such  i lle-rolities. 

Those  principles  ere  roco  :.iz3d  in  intoi national  l&'.v, 
even  if  there  nay  erlso  sonO  doubts  in  cases  o.-  the  border¬ 
line.  Aiuong  the  accused  a*  the  those  v.ho  were  civilians 
did  not,  of  coi’Tse,  issue  ‘ny  01  do.,  regarding  atrocities 
G*  d  other  contr:  vontions  of  the  la;  of  varrare,  nor  cm  thoy 
be  charged  'Ith  culpable  noglig'' nee  *  •  •• 


Even  as  rogerds  those  accused  v.ho  *  ere  .r.i.lit  ry  nen, 
thoy  voul'”  not  be  guj'lty,  u.-iless  it  is  .-hovn  either  thet 
they  ordered  atrocities  or  owhor  oontrovontion.  to  be  committed 
or  th“t  they  were  po'  son^lly  ruilty  of  culpa  .le  no' ligence* 

The  Chief  of  Counsel  briros  the  pro-  ocut  i  on'j  cbvrgos  of 
’’orders  from  above”  on  "ossurption”  and  on  ”cssuaiption” 
only.  For  ho  concludes; 

”Tho3e  murdo.rs  follor  such  v  siniil’ r  p‘:  :tern  over  ^uch 
a  'vide  range  of  territory  end  cover  id  such  o  long  period 
of  ti::e,  ‘•nd  so  mnny  v,dre  comiittod  after  protests  had  been 
r  mistered  by  neutral  natloiu:,  thc-t  ws  raust  fssuao  only 
positive  orders  fj'or.  above,  i.  e.  those  accused  here  in  this 
prisoners’  dock  ;acde  cJieai  possible.'’ 

But  it  must  surel  /  be  sho'  .n  at  what  exact  lov-.l  thoy 
assu'.ed  cotimend  is  ued,  an  indiscri  lincte  aosi  aption 
of  guilt  at  all  1  vein  or  at  ell  ub^ve  e  cert*. in  level 
v;ould  be  essentially  contrary  to  ju  tice  and  •  ould  be 
rcvoltlnr:  to  the  comcionco  of  t,.ci  •  or  Id  which  look-  to  this 
Tribunal  for  a  scru  'ulous  apportion-  ont  of  ble-ne  ^hers  blame  * 
is  due, 

Evon  if  the  alleged  ntrocitle  *  or  other  con':r  -  vontions 
assume  a  similar  singular  pattern  of  acts  such  u  pattern 
may  have  been  a  sheer  rof lection  0  national  or  racial  traits. 
Crimes  no  less  then  -oasterpiecas  oi  srt  mey  express  certain 
cherectoristios  reflecting  tho  mo_h3-3  of  a  race.  Si  -ileritios 
in  geographic,  econo.oic,  or  stretc'ic  stfit*.  of  affairs  may 
in  part  account  for  the  ”si;.’.iloi  p  ttern”  c^suacd.  Tho 
a  3  u  apt  ion  of  a  corimrnd  fro:.;,  s' ove  c.  nd  f  om  T<-hom  it  Issued 
has  cert-inly  to  bo  proved,  beyond  any  roeson'ble  doubt 
in  o  cose, of  this  ^reve  chiracter. 
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VII  Personal  Responsibility 


The  Chief  of  Counsel  then  proceeds  to  the 
question  of  personal  responsibility  of  the  accused. 

He  cites  a  decision  of  the  Supreme  Court  of  the  United 
States,  Ex  Parte  Q.uir in.  the  Saboteurs’  case,  in 
support  of  his  thesis  i^hfct  the  planning,  preparation, 
initiation,  and  execution  of  v;ar  in  breach  of  intirnation- 
al  law  or  of  treaties  involves  individual  responsi¬ 
bility.  But  Ex  parte  Q.ui'.  in  is  a  case  concerning  the 
ouvstlon  whether  or  not  ah”Anieiican  act  of  Congress 
can  instead  of  crystallizing  in  permanent  form  and 
in  minute  detail  every  offence  against  the  law  of  war 
adopt  the  system  of  common  lav.  applied  by  military 
tribunals  so  far  as  it  should  be  recognized  and 
deemed  applicable  by  the  courts. 

This  is  simply  a  question  of  the  interpretation 
of  an  Act  of  Congress,  which  might  enact  in  consti¬ 
tutional  terms  whatever  it  pleased.  The  intorpretation 
put  by  the  Court  on  the  will  of  the  Congress,  oaiuiot 
bind  other  nations. 

It  is  a:,aln,  a  far  cry  fr-.m  adopting  by  reference 
the  well-established  coi.mion  law  of  warfare  in  which 
individuals  iave  by  established  custar  beon  triad 
by  military  tribunals^  to  the  adoption  of  a  perfectly 
revolutionary  doctrine  that  the  planning,  preparation, 
initiation,  and  execution  of  /.ar  in  violation  of 
international  law  and  of  treaties  involves  not  alone 
the  responsibility  of  the  state  concerned,  but  criminal 
responsibility  of  individuals  acting  on  behalf  of 
such  a  State;  Such  has  expressly  been  denied  by  the 
consefasus  of  international  Jurists  and  by  the  custom 
of  nations  and  never  thought  of  by  responsible  statesmen 
of  any  country,  when  they  negotir^ted  the  international 
treaties!  If  such,  an  interpretation  had  been  pro¬ 
posed  at  the  time  of  the  negotiation  those  treaties 
would  never  havo  been  concluded.  Can  it  for  a  moment 
be  supposed  that  the  paitios  to  the  Kellogg  Treaty 
intended  that  if  they  went  to  war  in  contravention 
thereof ,  they  and  all  their  soldiers  should  be 
■guilty  of  murder,  Ihe  new  Chorter  of  the  United 
Nations  Organization  does  not  contain  such  a  doctrine 
and  if  such  a  provision  was  made,  the  Charter  night 
never  have  been  adopted. 
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V/o  ho:  rtily  rgruo  >r.lth  tho  Chivf  of  Oouhsol 
th  t  l£v^,  intv-rnr tloiir.l  r.nd  m  tion'.!,  orji  grow  by 
Judicial  decision  r.s  v.oll  c  s  by  Idglel"  tion.  But  th%j 
dovGlop-"iont  of  Ir.w  by  judici'l  docision  proceeds  •  nd  ought 
to  procood  within  the  bounds  of  tho  spirit  :nd 
fundnnontrl  prinoiplos  of  r  leg' 1  systen, 

A  roforoncu  to  the  history  of  thu  I'v.  will  show 
how  uxoeodingly  oj roful  "nd  nodcruto  the  courts  hevo 
been  in  their  dovolopi:*ent  of  tho  low  they  ".dninistor. 

They  h- vo  worked  like  tho  processes  of  IT'ituie,  gi'’du''lly 
?.nd  ii.per ooptibly ,  not  suddenly  nor  violently.  There¬ 
fore,  their  work  h^'.s  been  por  lon^nt .  Tho  court  exists 
to  cdiiinister  tho  e3t''.blishod  1-w,  The  court  is  nev»r 
expected  by  its  docision  to  effect  »•  revolutionury 
chtnge  in  lew.  If  i.  tribunal  uttuiipts  to  revolution“lize 
the  l:.w ,  it  is  ^rr  og:  ting  to  itself  tho  function  of  c. 
legisl'.tuTo, 

•*-t  is  true  th  t  so.ne tines  the  courts  virtually 
legislate  under  the  guise  of  leg' 1  inturpretution. 

But  such  judioi"!  logislition  proceeds  by  the  slew 
process  of  tent'tivo  ond  neticulous  inclusion  hwre  nd 
exclusion  there,  not  by  tho  overhauling  of  cny 
f und:  n^nt  1  principle  of  lug:  1  system.  In  thu 
Southern P:  c if ic  Co.  v.  Junson  (244  U.  &.  205,  221 
(1917)  ),  Justice  HoX :es  s  ys: 

"I  Tucognizo  without  husitntion  tht.t  Judgos  do 
logifil'.te,  but  they  c?.n  do  so  only  inter stiticlly; 
they  uru  confined  fion  molnr  to  nolecul  r  notions, 

A  conrion  l:*v.  judge  could  not  s-y  I  think  the  doctrine 
of  considurr.tlon  u  bit  of  historic  1  nonsunso  ‘nd  sh 'll 
not  enforce  it  in  ray  court.  No  more  could  judge 
exorcising  the  linitvd  jurisdiction  of  adnir.lty  s:y 
i  think  violl  of  tho  corrion  l''iw  rules  of  *r  stop  «;nd 
servrnt  "^nd  propose  to  introduc  it  hore  on  bloc .  ” 

A  ruvolutionrry  l.grl  ch*.  ngo  c*  n  properly  be  n' de 
only  rfter  prolonged  discussions  '  s  to  tho  pros  :  nd  cons 
of  the  propos' 1  by  cll  concornod,  which  c'.n  not  be 
undertaken  by  n  tribunr.l,  vhero  the  ovidonco  for  or 
'’gc'inst  such  oh'nge  in  l...w  is  oxtrenoly  liaited, 
depending  '  s  it  does  in  I'Tge  fie':.suiu  upon  the  f.  oilities 
•  nd  learning  which  h*  ppen  to  be  vr.il  ble  for  tho 
counsol  of  tha  contending  p.rtius,  II  r,ny  fundtment:! 
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chsngQ  in  tho  l:.^  of  nations  Is  nocossf^ry,  ?n  intorna- 
tion?!  body  like  tha  Unitod  Nations  Orgsnizr.tlon  night 
be  &  proper  org'n,  if  it  develops  into  a  world 
loglslfture.  But  it  is  certainly  not  c  t>.8k  for  cn 
Intornfltlonnl  Court  of  Justice  or  for  c.  Court  Mili¬ 
tary,  nr.tionr.l  or  interne ticnr.l.  It  nty  bo  "high 
tlno”  thf.t  the  principle  of  individu''!  rosponsibility 
in  these  exr Itod  circles  of  govornnont  shrll  bu 
introduced#  But  le.*.  it  not  be  in  oj^nner  which 
wi^l  Inovltr  bly  cast  suspicion  .  nd  discredit  on  it, 
by  ncklng  it  appear  r.s  t.  e  unilnter:.!  opinion  of  r 
conqueror#  Th*'twill  sot  b-ck  its. '  ccv.pt-.nce  for 
centuries* 

And  after  urging  tho  Tribun' 1  to  ti.ku  this 
opportunity  to  offset  c.  fuiid'-nont-l  change  in  the 
system  of  inter  not  ioncl  lew,  thv.  Chief  of  Counsel 
closes  his  discussion  of  the  law  of  the  Charter  by 
rg^in  invoking  the  doctrine  of  orini’.al  conspiracy, 

‘•8  if  it  constituted  ^f.lrendy  :-!n  institute  of  the  Irw 
of  notions# 

Thus  totally  disrogerding  the  eminently  sound 
principle  thr- 1  guilt  is  personcl,  ho  decl>  res  th't 
"these  non,  who  held  positions  of  nd  influence  in  the 
J  prneso  Govornriont  r.na  by  virtue  of  their  position 
conspired  to,  nd ‘pi: nned,  prep:  rad,  inlti'  ted,  nd 
waged  illegal  war,  ere  respo.nbiblo  for  eVvjry  slaAlJ 
criminal  f ct  resulting  ^herofron# 

He  also  ondorvors  to  invigornte  his  thesis  by 
referring  to  anothvjr  theory  of  donestic  crininal  . 

Icw  cppi rently  recognized  in  &o:ie  jurisdictions  J 
that  all  who  pa rciclpatod  in  the  fornul.  tlon  or 
execution  of  n  crinin'.l  pi  n  in  the  execution  of  which 
crimes  happen  to  bo  comiiittod  by  somo  of  thoir  number 
=4re  lli.ble  for  erch  of  the  offences  committed  end 
for  the  acts  of  each  other  ,  whothv-r  they  knew  of  them 
or  not,  rnd  whothv^r  thv>y  hi  d  forbiddvsn  thorn  or  not. 

On  this  cogmte  topic  we  also  urg.j  th-.t'this 
Honorable  Tribunal  will  r«joct,  s  for.iing  rj^.y  part 
of  the  I'w  of  nations,  the  illoglc  1  Anglo-S.xon 
doctrine  th-  t  if  sever' 1  •'orscus  010  s^ngaged  in  the 
accomplishment  of  an  unlawful  dusign,  howjver  insignifi¬ 
cant,  they  ore  .11  wquoily  iioble  lor  the  pvjn'.ltles 
of  c.  crime,  howoVor  ''trooious,  coimitted  in  its 
furtherance  by  one  of  their  number,  elthough  without 
their  knowledge  or  agr.inst  *thoir  express  instructions. 
For  instance,  if  r,  p.r-y  of  huntors  :,i’o  taking  g  mo 
unl'^wfully  .  nd  one  of  them  dollber*  toly  kills  »•  warden 
who  interferes,  nil  the  rest  by  this  doctrine  ere 
hold  guilty  orf  murder,  •  1  though  they  ':now  nd  htng  of 
his  F.ct  "nd  would  h've  done  their  utmost  to  preVv;nt 
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It  if  they  hr'd  known.  It  would  bo  in  oflonce  to  ooLizon 
sjnso  to  suppose  th-t  such  a  pecullcr  ind  unfi ir 
doctrine,  br.  sod  on  puTuly  historiccl  grounds,  is 
ricceptod  rs  1:.\\  by  i  ll  tho  n' tions  of  the  ,.orld. 

The  Chief  of  Counsel  uss«rts,  th  t  excepting  one 
point,  n’noly,  tho  doctrine  th  t  tho  oflici.-.l  position 
does  not  protect  tho  oocusod,  the  l:.w  Icid  doir.n  in 
tho  Ch-  rtei  represented  the  rules  ^  nd  principles  of 
the  l:w  of  n.  tions  not  r-t  the  tiine  the  Chsrt^r  was 
penned,  but  r.t  the  tLio  of  the  sets  r.llOtood  to  h.  Ve 
boon  coi.ii';ittod  by  tho  accused.  The  question  re¬ 
garding  ^  £OLt  f  -  cto  I'v.  .is,  ccording  to  his 
'.rgu-nont,  not*Tnvclvjd  in  this  c'*so. 

Again,  beg  squ- rely  to  join  the  issue  Ot  this 
point.  The  dhiof  of  Counsel  hinself  virtually  >  d- 
mlts  th  t  in'reg^rd  to  the  theory  of  personal  crinin--! 
responsibility  in  addition  to  tho  responsibility  of  tho 
St'"to,  the  .irocoeding  is  ox  post  f  -  cto.  Wo  go  further 
'^nd  contend  th"t  excen-c  in  the  or  sa  oi  convention- 1’’ 
wrr  crlnos  the  lav.  laid  down  in  tho  Ch.  rtor  is 
cle  ily  '  nd  entirely  oX  therefore 

excluded  by  the  Pot/d^s5.  :jo5/'.Vr.r.\on  not  "stjrn  justice" 
but  tho  Hitlerite  '  justice*  rl  vgue  "popular  feelings": 
the  antithesis  of  justice  according  to  law. 


VIII  Tho  n:  tui  e  <;  nd  la 


of  the  nev.  dr tine  of 


_ intornr.tionr.l  Ir.,  proposed  by  the  Prosecution _ 

Tho  Chief  of  Counsel  strongly  ur^es  tho  Tribunal 
to  create  by  rn  unprocodv-nted  :nd  historic  decision 
n  novel  r  nd  in  his  opinion  s:  lutcry  pri..ciple  in  the 
Irw  of  nations  thvt  rossive  wars  and  «r.rs  in 
bronch  of  inturnstion:  1  livv  and  tro’.  tlus  are  internc.tionol 
crLnos  for  which  persons  v.ho  :.ctod  on  b  uij  If  of  such 
a  St*^  to  no  punish  bio  with  -.'.I  tho  igi\e.*luy  of  f 
cost  ion  felon. 

Before  Luportlng  i  propositiioi.  hq  i  i  rescuing  in 
efiact  into  the  1  .w  ol  n.. tions,  we  laust  exauine  it  not 
neroly  r.s  vn  oxpresslon  of  c.  glowing  ind  liieflective 
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riorr.l  8ontl:i»^nt  but  ;s  r  prvnclplo  i.s  it  Lotudly 

functions,  not  in  tho  toxturu  of  •'  strto  or  c.  supur- 
stQtG,  but  in  th-  t  of  ^  coriplio;  tod  socioty  of  sovoroign 
st'-tos. 

It  is  a  notorious  f '  ot  tlr  t  in  tinw  of  v*.t 
"r.^groesor”  is  tho  opithot  which  a*-ch  of  thu  bolli- 
goicnts  in  solf-rightoousnuss  tnd  for  purposes  of 
solicitiiig  public  syiip'  thy  hurls  nt  thu  other, 
v'hon  Oiiu  of  tho  prrtios  is  dofoctod,  will  thw  victor 
ever  rdi.it  th't  it  was  tho  rggiossor  tnd  punish  its 
rosponsiblo  st' toaaon  ;  nd  vvi.rr  ior  s?  Unless  hu.r_a 
nc-turo  is  fund  anon  tc;  11  y  altered ,  it  will  always  bo 
tho  dofoitod  n  tion  th  t  will  bo  docl-  rod  tho  .igt^iossor 
r-nd  tho  viol:  tor  of  intornational  law  ?.iid  tro:  ties. 

A  dofoatod  n*  tion  has  fiox  tl-io  in  nonorirl  boon 
ponclizod  by  tho  loss  of  its  territory  and  by  tho 
peynont  of  indonnitivS,  Thoir  strtuSi.ion  end  warriors 
wore  ponclizod  through  tho  loss  of  thuir  prostigo 
cind  their  fortunes  rnd  by  tho  prin  of  seeing  thoir 
bolovod  country  roducod  to  ruins.  To  add  crLnim.l 
ponrlty  to  all  this  would  only  signify  f  long  stop 
farther  •^wey  fron  that  olovatod  spiiit  of  porpotuc.1 
oblivion,  r.nnosty  ind  pardon  which  used  to  chaiactarizo 
the  torninr  tion  of  war  in  tho  E-st  es  wull  as  in  tho 
”'est. 

r  as  an  instiUiuont  of  nrtlond  policy  is  an 
•^nbiguous  turn.  National  dofonow  ary,  in  a  Sunso, 
bo  regarded  r.s  one  of  tho  :iost  basic  olo.aonts  of 
"ndioa'*!  policy”.  If  war  is  to  bo  outlawed  r.lto- 
goth,r,  and  poisons  who  piuparo  for  war,  donustio  nd 
Intornational,  the  proposition  ;iif.y  bo  nor^  Just, 
r^..  sonablw  and  crlculr.tod  to  proi’.otj  world  poice. 

The  proposition  nssuiius,  howovor,  tho  coning  of  r 
supor-st: to  for  which  tho  n.'tions  of  tho  world  :i:y 
or  nry  not  be  prop:. rod  >'  t  tho  prosont  tino.  But  to 
add  ’o  tho  *»’vrr”  to  bo  outlawod  tho  adjuctivo  "eggressivo" 
or  ”in  broach  of  intern- 1 ionsl  law  or  tr  .atios", 
though  sounding  roasonc.blo  enough  in  tho  obstruct, 
is  prnctlcrlly  fraught  with  tho  serious  dp.ngor  of 
functioning  rs  »'u  trap  for  thu  innocont  vnd  r 
signpost  for  tho  guilty." 
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Tho  Chivif  of  Counsel  '.fSuTts  th;  t  the  osteblish- 
mont  ol  this  principle  is  necessary  for  doturrinf; 
future  eggressors.  But  it  is  not  necossnry  for 
th-^t  dosirc.ble  end.  For  fo%  st' tes.ren  v^ili  be 
disposed  to  rir. ke  wcr  in  tho  f-jco  of  probp.blo  dofoot. 

And  if  thoir  country  is  not  dofontod,  they  c.ie  un¬ 
likely  to  bo  pen£-.li^od.  Tho  risks  of  defoi  t  ore 
terrible  enough  in  thecselvos  to  be  v  Lio&t  potont 
deterrent  rnd  in  the  event  of  victory,  penc.1  consu  .^Uonces 
rre  no  deterrent  nt  l11,  for  the  victor  will  inposo 
them,  instoed  of  suffering  thorn*  The  rowd  to  v.orld 
po'.oe  must  be  sought  ulsowheru,  ^/iz. ,  in  intern  tionnl 
cooperation  in  tho  economic  rnd  soci'-l  anoliorr.tion 
of  mr.nkind  end  conciliation  of  differenoos  betv.oon 
nations,  if  they  occur,  in  tho  spirit  of  r-.nity  rnd 
justice. 

Tho  Chief  of  Counsel  vigorously  denies  tho 
’♦smoll  iTio-iner  objects  of  venger  nee  and  rotr.li:tion.*' 
However,  persons  who  hove  studied  the  history  ol  v/or  Id 
War  I  may  be  permitted  to  :  ecolloct  th.t  the  public 
passion  caused  by  Gorman  Schrtcklichkeit  cre.'tod 
a  popul'.  r  clamor  in  tho  All. Io3' "countries  lor  tlie 
punishment  of  the  authors  ol  tho  war,  end  thi’t  their 
leading  statesmen  could  net  but  respond  c.t  least  for 
p  time  to  that  pouulc  r  aontLri.vnt .  May  it  not  be 
surmised  thf.t  history  is  reoe  ting  itself  in  this 
respect  in  World  "h.T  II  and  that  ‘Cho  Frost; cution  cro 
doing  their  very  beet  to  give  of£ect  to  the  policy 
of  their  respective  GovorniTBnt:  acting  in  consonance 
with  similar  popul  r  sentiment? 


It  is,  moreover,  a  dangerous  undertaking  to  alter 
through  a  temporary  govornmont-.l  policy  any  fundumuntsl 
principle  of  thrt  body  ol  law  which  hF4S  been  developed 
by  civilized  nrtlons  through  Cwnrarlos  of  experience 
tostod  by  reason.  It  is  well  km/.v  that  Karl  Sch.:iidt  ^.nd 
others  in  Germany  attunpted  tc  build  up  a  new  inter ns- 
tionol  law  to  suit  the  political  exigenci.s  o..  the 
Third  Reich.  That  attonpt  has  gs.  norally  been  looked 
down  upon  us  unworthy  of  the  glorious  traditions  of 
tho  legal  profession,  for  it  me-nt  the  subservience 
of  law  to  politics.  Such  un  ottc-upt,  however  weil- 
intentlonod,  is  especially  to  bo  avoided  at  a  timo  when 
war  fever  still  remains  unsubsided.  For  tho  sake  ol 
our  posterity,  may  we  not  hero  stop  rnd  ponder  not 
only  th:  t  well-known  Johnsonian  aphorism,  ''Hell  is 
paved  with  good  intentions”,  but  Walter  Ba;_ohot's 
not  ineptly  expressed  pc.radox:  "The  work  of 
in  this  world  in  to  londo  tho  mi.schief  dene  by  ■one  goo 
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Intt,rnf-tlonQl  IJllitsry  Tribune  1  for  the 
syf.it»clisos  the  di{3nity  ol  tho  Lnv.  of  Nations 

at  tho  bar ,  but  all  the 
bov<  in  £we«  These 


The 

I“*r  Enst  ,  . 
to  v/hloh  not  only  the  accused 
gevernnents  of  tho  viorld  laust 


\7hich 


trials  involve  on  the  ono  hand  tho  policy  ol  tho 
victorious  Allied  Govorniiionts  most  ably  roprosentod 
by  the  Prosecution  end  on  the  other  htnd  tho  lives 
and  liburtios  of  the  accused  stttosraen  end  viarriois 
of  a  defeated  oriental  nr.t  ion  or  ney  we  perhaps 

aav  tho  rifehts  Ql.  rien  on  etL  lilt  Jfnfit  lone  1  level  for  the  protection  o 

'ffi#P°‘WtMfir^6^n%ro^M6f%i^*Tribunal  thr.t  in 

rendering  its  historic  judgrient  in  this  unprecedented 
crinincl  oo.so  tho  solo  guide  should  bo  the  well- 
ostoblishod  lew  of  nations.  An  iniptico  done  by 
imposing  severe  punishment  through  ^  po st  facto 
luw  for  crimes  unknewn  to  the  lcv<  wTTl  necessarily  bo 
long  romombored  by  posterity  :nd  leave  such  rtneour  in 
the  hearts  of  genorftions  to  cort  as  may  chock  thr.t 
permanent  reconciliation  so  necessary  for  fjalceblo 
rol  tions  between  the  Erst  and  tho  ’'est  and  for  the 
peace  of  tho  world.  It  v/ould  therefore,  bo  the 
pi  rt  of  right  ’•'nd  discretion  for  the  Honorable 
T  libunnl  strictly  to  abide  by  tho  lew.  By  upholding 
the  well-known  and  woll-eetablished  principles  of 
international  lav.,  end  by  the  t  alone,  the  Lamp  of 
Supromocy  of  Law  can  be  kept  over  bright  in  the 
oonnunity  of  n  tioiis,  'nd  shr.il  shine  as  a  fixed 
beacon,  nd  not  as  c  wandering  light  for  the  guidance 
ol  a  storm- tossed  world. 
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